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A. 12, Smlth va, Conrad Isheahour. A. 0. 8mith vs. Conrad lghent
? * ] cecnnour,

In 1 Allen’s Mass. Reports, 172, it was held that a city was
not liable for an assault committed by its police offi
even though it was done in an attempt to enforce an ord
nance: 15 U. 8. Digest, 140. We are, therefore, satisfl
from principle and authority, that a municipal corpo
tion is not liable for the wrongful acts of its officers. :
they violate the law, they are personally responsible.
The judgment of the Circuit Court is reversed.

KTER & MoFARLIN, for Plaintiff in Hrror,

_;sl.l Oaur, for Defendant In Error,

OXELyoRD, J., dellvered the opinlon of the Court.

suit was commenced before a Justice of the Peace

ifecover a gun, and was taken by appeal to the Circuit

rt of the County of Cocke.

_ !:815] The case was submitted to the Oircuit Judge upon
agreed state of facts. The plaintiff in error was ap-
ted, in 1862, by Isham G. Harris, then acting Governor

the State of Tennessee, under an Aot passed by the Leg-

ature the 18th of November, 1861, and duly commission.

under the provisions of that Act, to take from the cit.
of the county, their guns. Under this authority he
psed the gun of the defendamt in error, and carried it‘ off;

[214] A. E. Smith vs. Conrad Ishenhour.

1. ConsTITUTIONAL Law. All Imos of the usurped State Govern
void. The 5th section of the Schedule to the amended Constl
tion, declares all laws, ordinances and resolutions, or acts da
in pursuance thereof, under the usurped State Government,

the 6th of May, 1861, unconstitutional, null and vold, from | ' )
. .was In violation of the GOH'Efjt'llﬁnn, th

beginning. : ¢ plaintiff in
2. Same  Casec in judgment. The plaintif In error was comm : a trespasser, and a judgment was rendered i
sioned, under an Act of the 18th of November, 1861, by Goteg i from which there was an appeal to thisi:. & ‘t N
. : d ourt,

ernor Harris, to take from the citizens of the county,
guns. He, under this authority, seized the gun of defendant
error, and carried it off. Held, that the Act of the 18th of
vember, 1861, was no protection to the plaintiff in error; but
taking the gun, he committed a trespass for which he was p
sonally liable, and that the Act violates the 26th section of
Bill of Rights, which allows “the free while cltizens of
State have a right to keep and bear arms for the common
fense.” .
[Cited in: & Cold., 132.]

%@ case presents, for our consideration, the validity of
» Act passed by the Legislature of the State, after the
Pmpt to throw off the allegiance of the c-itiz,ens to the
d Btates, on the 6th day of May, 1861, and the effect
the adoption of the Constitutional amendments and
hedule, on the 22d of February, 1865. Tt is insisted fo
Plaintiff in error, that if, by force or'otherwise, the owI:
the Govc-.rnment of the United States to [)I:-Otf*ctpthe
b8 wag withdrawn, the allegiance of the citizm;s was
_ epended, annulled, or in abeyance, and he was ]efé to tllw
g, i ®orte control and demand of the State; that the State
M & sovereign under the Constitution, has a right to t‘nke:
propert.y of a citizen, by and with the consent of his
entatives, and having that consent, the Governor, as
bexecutive, was bound to execute the law, and of ri‘ghlr
© the commission, and it is the act of the State for

176

This case originated before a Justice of the Peace, and by app
taken to the Circuit Court, at the August Term, 1866, the case
submitted upon an agreed state of facts. Judge Jas. P. Swam.
siding, gave judgment for the plaintiff. Defendant appealed.
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 gun being valued at $25. His Honor was of opinion the
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A. E. Smith vs. Conrad Ishenhour. A, B Smith vs. Conrad Ishenhour,

which the [216] plaiutifl in error is not individually liable.

These question have been decided by tribunals from which fense,” was utterly disregarded. This is the first attempt,

there is no appeal. il  In the history of the Anglo-Saxon race, of which we are ap-
The right of a State to withdraw from the Federal Un- E ; prised, to disarm the people by legislation.

ion, and of her citizens to throw off their allegiance to the 3§ ! é - The motives which induced the passage of the Act, we

General Govemnment, is a question unnecessary for us to | will leave an enlightened public to decide, when passion
has passed and reason resumed her comtrol. How far

discuss at length in the determination of the questions Pl'e‘;",'
sented in this record. 5 the Acts of this Legislature, which assembled without the
_sanction of the oath prescribed in article 10th, sec. 2d, of

Phe Constitution of the United States was adopted by i
the whole people; and upon its adoption became the para- =H the Constitution of the State, which requires each member
f the Legislature, before he takes his seat, to tnke an

jnount law. The framers of that instrument were the pa ¢ ,
-0ath to support the Constitution of the United States, ete.,
te,, are valid, it is unnecessary for us to decide, as it has

triots and statesmen who lived under the old Confeders- 3
been settled by the people, acting in their sovereign right.

tion, saw the evils of that system of government, and in
the formation of the Constitution, carefully endeavored to:

' -+ The  constitutional amendments became a part of the
Constitution of the State, and "the schedule thereto an-

guard against them. '
It was sibmitted to the whole people, and ratified b .
‘mexed for all the purposes sought by the ratifica-

them, and no citizen can voluntarily throw off the alle |
giance cast upon him, while he remains within the State  tlon, became equally binding on the Courts, as to the pur-
or Territories over which the Governmnent has jurisdietion poses therein expressed. Section 5th of the Schedule,
Statesmen have differed, since the orgamization of the: ' rovides: “All laws, ordinamces, and resolutions, as well
Government, on the rights of a State to withdraw from the \A® all acts done in pursunance thereof, under the authority
Federal Union. The attempt to exercise it by part of the: .of the usurped State Government, after the [218] declared
States, culminated in the late civil war; the authorities’; Independence of the State of Tennessee, on or after the
controlling the Federal Government triumphed, and th Oth. of May, 1861, were uncomstitutional, null and void
question is, we hope, finally and forever settled by tha from the beginning.” No one has ever doubted the right.

‘According to the institutions of this country, the sover-

tribunal from which there is no appeal. Upon the z}ttmp
of this State to withdraw from the Union, the Legislatu ‘eignty of ever State resides in the people of the State, and
bey may alter or change their form of Government at

met and passed various Acts; among them an Act, entitled :
lllelr pleasure; but whether they have changed it or not,

“an Aect to establish an Ordnance Bureau, and for othe 2
purposes,” passed on the 20th of November, [217] 1861. The by abolishing the old government, and establishing a new
‘she, is & question to be settled by the political power. The

18th, 19th and 21st section of that Aet authorized the Go
ernor of the State to commission persons in each county t *Courts are bound to take notice of its decisions, and fol-
Jow it: 7 Howard’s Reports, Luther vs. Berden, 1.

rollect the arins of the citizens. Heavy penalties were ink:
e people of the Btate having, in their sovereign char-

posed upon those who refused to yield them up. In the:
passage of this Act, the 26th section of the Bill of Rmhts,. ter. declared the Acts of the Legislature, passed after the
b of May, null and void from the beginning, it follows,

which provides, “thiut the free white men of this Sta
177

. bhave a right to keep and bear arms for the common de-
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N, M. Crockett et al. vs. James Parltlson, Chalrman, N. M. Crockett ¢f al. ve. James Parkison, Chalrman,

therefore, that the ratification of the Schedule by the peo-;
Ple, on the 22d of February, 1865, (the Act under whicli
the plaintiff justified his seizure of the gun of the defend.:
ant in error,) was null and void; and he can not defend -
himself by virtue of the commission under which he act..
ed, nor shield himself from the responsibility, by the pro-"
visions of the Acts of the Legislature, passed after the.
Gth of May, 1861. It follows, the defendant was a tres.
passer, and is responsible for the property taken.
The judgment of the Court will be affirmed.

B, Nixon VAN Dyxke, for Plaintiff in Error.
Tnos. H, CoowerLr, Attorney General, for the State,
MuLioax, T, delivered the opinion of the Court,

. This is a writ of error, prosecuted to reverse a judgment
& by motion, rendered im the Circuit Court [220] of McMinn

Oounty, against the plaintiff in error and his securities
£ In his oflicial bond. The motion is predicated on section

431, and sub-gection 3 of the Code. The judgment is for
the penalty declared by the Statute against County Trys-
tees, who refuse to settle or pay over money in their hands,
according to law.

w

[219] N. M. Crockett et al. vs. James Parkison

‘- that: “The Judge or Chairman of the County Court, shall
Chairman,

bave power to call the Trustce to a settlement, when re-
quired by law, or by the Court. The Trustee is bound by
law, (Code, section 427, sub-section 10,) on going out of
ofice, to make settlement immediately, with the Revenue
Qommissioners, and pay over the balance of funds in his
hands to his_successor, taking duplicate receipts. This is
g tan [mperative obligation, fixed by law; but he may be re-
quired by the Court to make settlement at any other time.”
"'The motion in this case, as it appears in the record, is,
#for refusing to settle or pay, according to law.” And the
Jedgment recites, that: “It appearing to the Court, that
o M. Orocket, as Trustee of McMinn County, made and
exetuted his bond with Thos. A. Cleage, Joseph MeCully,
and Bamuel Firestone, as his securities, in the County
QOourt of McMinn County, on the Tth day of April, 1862,
hieh bond was approved in open Court; that the said N.
M. Crockett, Trustee of McMinn County, as aforesaid, has
falled or refused to make settlement, according [221] to
Jaw; it is, therefore, considered by the Court, that judg-

L. SuMMAry Procrmnines. Motion against Trustee. In Summary
proceedings, every thing necessary to sustain the lurisdlctior
of the Court, must clearly appear on the face of the Iudgmenlr :
Therefore, a judgment on a motlon against the former Trustee’:
of McMinn County, that does not show the time for which the
Trustee held his office, and for which he was liable to settle,
that his default was in refusing to settle, In going out of office,
as required by law, or under any order of Court, requiring hin.
to make scttlement, Is not a valld judgment, ;

2. Bame. Trustee must refuse to setile or pay, according to law
The failure of a County Trustee to setile, does not, of ftself
subject him to the forfeiture imposed by Statute. He must re
fuse to pay or settle, according to law.

[Cited in: 1 Hels., 732.]

FROM M'MINN.

This was a motion against the plaintiff n error, as the form -
Trustee of McMinn County. There was a Judgment agalnst bi
and his sureties, at the December Term, 1865. Judge Gro. W
Uripees, preslding. The case is hronght up by writ of error.

18

Is & summary proceeding, and highly penal in its

179

" By the Code, section 520, sub-section 6, it is provided,
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