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CITY OF SALINA v. BLAKSLEY.
[72 Kap. 230, 83 Pae. 610.)

CONSTITUTIONAL LAW—Right to Bear Arms.—A constiy,
tional provision that people have the right to bear Rrma for thej
defenso and security applies only to the right to bear arma a5 4
member of the state militin, or some other military l!rg.‘mizatio]li
provided by law, and does not prevent the cnactment of n valid [ay
prohibiting and punishing the carrying of arms or deadly weapgy
by private individuals. (p. 198.)

D. Ritchie, for the appellant.
R. A. Lovitt, for the appellee.

230 GREENE, J. James Blaksley was convicted in the
police court of the city of Salina, a city of the second clag
of carrying a revolving pistol within the city while under
the influence of intoxieating liquor. He appealed to the
district court, where he was again convicted, and this pre
ceeding is prosceuted to reverse the judgment of the latter
court. The question presented is the constitutionality of
section 1003 of the General Statutes of 1901, which reads:
“Phe council may prohibit and punish the carrying of fire
arms or other deadly weapons, concealed or otherwise, and
may arrest and imprison, fine or set at work all vagrants and
persons found in said city without visible means of suppor,
or some legitimate business.”’

Soction 4 of the Bill of Rights is as follows: ‘‘The people
have the right to bear arms for their defense and security;
but standing armies, in time of peace, are dangerous to lib-
erty, and shall not be tolerated, and the military shall be in
striet subordination to the civil power.”

231 The contention is that this section of the Bill of Rights
is a constitutional inhibition upon the power of the legis
lnture to prohibit the individual from having and carrying
arms, and that section 1003 of the General Statutes of 1901
is an attempt to deprive him of the right guaranteed by th¢ |
Bill of Rights, and is, therefore, unconstitutional and void
The power of the legislature to prohibit or regulate the car
rying of deadly weapons has been the subject of much disputt
in the courts. The views expressed in the decisions aré not
uniform, and the reasonings of the different courts vary.
has, however, been generally held that the legislatures &
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‘regulate the mode of carrying deadly weapons, provided they
are not such as are ordinarily used in civilized warfare.

Ty this view there is a notable exception in the early case of
Bliss v. Commonwealth, 2 Litt. (Ky.) 90, 13 Am. Dec. 251
where it was held, under a constitutional provision similar tt;
ours, that the act of the legislature prohibiting the carrying
olf .concea]ed deadly weapons was void; that the right of thi
citizen to own and carry arms was protected by the constitu-

" tion and could not be taken away or regulated. While this

xtltlllion to ea

decision has frequently been referred to b
other states, it has never been followed ke i .
: ollowed. The same principle
was announced in Re Brickey, 8 Idaho, 597
i \ ; aho, 597, 101 Am. St. Rep
, 70 Pac. 609, but no reference was mad i ,
monwealth : ade to Bliss v. Com-
wealth, 2 L.ztt. (Ky.) 90, 13 Am. Dec. 251, nor to any
ntlier authority in support of the decision ’ )
n view of the disagreements in th. i
. . : s e reasonings of the
different courts by which they reached conflicting conclusions
w_e-pre&r to treat the question as an original “
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ks o “‘]51‘;[5 are not considered in this section. 'I‘}u;
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Ty et ;dEfenﬂt_a and security of the people is found
Ing; Bt the constitution, which authorizes the organiz-
i eompg{;ildngfaﬂd disciplining of the militin, which shal‘l
g twento all able-bodied male eitizens between the
ssentially | £} y-one am’I forty-five years." The militia is
i tile people’s army, and their defense and
made for 11 nrlr:f of pence, .']‘h(-re are no other provisions
time of 1tary protection and security of the le i
Peace. In the ab itutic  blative
uthority o : sence of constitutional or legislative
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warfare, it is placed on the ground that it was intended that
the people would thereby become accustomed to handling
and using such arms, so that in case of an emergency they
would be more or less prepared for the duties of a soldiep
The weakness of this argument lies in the fact that in 1113:11'11.;
every state in the Union there are provisions for organizing
and drilling state militia in suficient numbers to meet any
such emergency. ) ’

That the provision in question applies only to the right to
bear arms us a member of the state militia, or sume othar
military organization provided for by law, is also apparent
from the sccond amendment to the federal constitution,
which says: ‘““ A well-regulated militia being necessary to the
seeurity of a free state, the right of the people to keep and
bear arms shall not be infringed.”” Iere also the right of
the people to keep and bear arms for their securily is pre-
served, and the manner of bearing them for such purpose
238 ig clearly indicated to be as a member of a well-regulated
militia, or some other military organization provided for by
law,

Mr. Bishop, in section 793 of the third edition of his work
on Statutory Crimes, treating of this provision, which is
found in almost every state constitution, says: ‘‘In reason,
the keeping and bearing of arms has reference only to war,
and possibly also to insurrections wherein the forms of war
are as far as practicable observed.”’

The case of Commonwealth V. Murphy, 166 Mass. 171, 4
N. E. 138, 32 L. R. A. 606, strongly supports the position we' |
have taken. In that case the defendant was convicted of
being a member of an independent organization that was |
drilling and parading with guns. The guns, however, hal
been intentionally made so defective as to be incapable of #
being discharged. The prosecution was had under a statuts 4
which provided: ‘‘No body of men whatsoever, other than 3
the regularly organized corps of the militia [and certail
other designated organizations], shall associate themselvél

. together at any time as a company or organization, for d 3
or parade with firearms, or maintain an armory in any &if
or town of this commonwealth.”’ ;

On the trial the defendant invoked the provision of the
Massachusetts Bill of Rights that ‘‘the people have & right ¥ 4

keep and bear arms for the common defense’’ in support % -
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‘his contention that he had the right to bear arms. The court

“#aid: *‘This view cannot be supported. The ‘right to keep

and bear arms for the ecommon defense does mnot |

r]ght to associate together as a military urgan(:;tzt:tr;gitud:rtl':z
drill and parade with arms in cities or towns, unless l;uthor
ized s0 to do by law. This is & matter affecting the public;
security, quiet, and good order, and it is within the polj
powers of, the legislature to regulate the bearing of a S
as to forb?d such unauthorized drills and parades.”’ T e
; fI‘he defendant was not a member of an organi':fed 234 mj
litia, nor of any other military organization provi‘ded fo l;l.
law, and was therefore not within the provision of the I'Bil}}l'

of Rights and was i 3
e not protected by its terms. The judgment

All the justices concurring,

OONBTITUTIONAL RIGHT TO KEEP AND BEAR ARMS,
L Effect of United States Constitution, 199,
IL Effact of State Constitutions,

a. Carrying Concealed 'W.
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c Miscellaiaogsa%y(r];v SAuoTEOpoaty; 202
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vantage over their antagonists, in the disturbances and breache
of the peace which they are prone to provoke. There is, therefop
nothing in the constitution of the United States which requires o
us a rigorous construction of the statute in question.'’ b

The acsond article of the amecdments to the constitution o¢ the
United States securing to the people the right to keep and heyr armg
is a restriction upon the powers of the national government only, ang
not upon state legislation: Fife v. State, 31 Ark. 455, 25 Am, Rep.
550; Btate v. Shelhy, 00 Mo, 302, 2 8. W, 468; English v. State, 35
Tex. 473, 14 Am. Rep. 374; State v. Workman, 35 W. Va, 367, 14
S.E. 9, 14 L, B, A, Y00, In the case last cited the court, in spbaking
of the sccond article of the amendments of the United States ggp
stitution, sanid that *‘the keoping and bearing of arms, therefory,
which, at the date of the amendment, was intended to be protecteg
as a popular right, was not such as the common law condemned,
but was such a keeping and bearing as the public liberty ang. iy
preservation commended as lawful and worthy of protection, 8o,
also, in regard to the kind of arms referred to in the amendment,
it myst be held to refer to the weapons of warfare to be used by the
militin, such as swords, guns, riflesa und muskets, arms to be nsed ip
defending the state and civil liberty, and not to pistols, bowie
knives, brnss knuckles, billies and such other wenpons as are usually
employed in brawls, street fights, duels and affrays, and are only
habitually carried by bullies, blackguards and desperadocs, to the
terror of the community and the injury of the state’’: Btate v. Work:
man, 35 W. Va, 347, 14 B. E. 9, 14 L. R. A. 600,

II. Effect of Btate Constitutions,

8. Carrying Ooncealed Weapons.—The examination as to the con-
stitutionality -of state statutes relating to the keeping and bearing
arms must, under the above construction of the second article of the
amendments to the comstitution of the United States, be made with
reference to the respective constitutions of those states in which exist
ing statutes were passed. The constitutions of the several states gen-
orally provide that every person shall have the right to keep and
bear arms in the lawful defense of himself or the stute. In some of
them it is adied that the legislature shall have the right to regulate
the exarcise of such right, while in others no limitation is added, and
In either case tlie power of the atnte legislaturcs to make the carry-
ing of comcenled woapons a crime is now gonerally recognized and
conceded by the great weight of authority: State v, Reid, 1 Ala. 612

35 Am. Dec, 443 Owen v. State, 31 Ala, 387; Davenport v, State, ns §

Ala, 49, 20 South, 971; Btate v. Buzzard, 4 Ark. 18; Fife v. Stalg
31 Ark. 455, 25 Am. Rep. 536; Halle v. State, 38 Ark, 364, 42 AD.
Rep, 8; Nunn v. State, 1 Ga, 243; Willls v. State, 105 Ga. 633, 32 8. B
165; Btate v. Mitehell, 3 Blackf. 229; In re Brickey, 8 Idabo, 3

istitution
itioniof 18
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301 Am. Bt. Rep. 215, 70 Pac. 609; State v, 8mith, 11 La. Ann, 633
‘88 Am. Dec. 208; Wilson v, Btate, 81 Misa, 404, 33 Bouth. 171; Ststq;
v. Wilforth, 74 Mo. 528, 41 Am. Rep. 820; Btate v. Bhelby, 80 Mo.
808, 8 B. W. 468; State v. Bpeller, 86 N, C, 697; Btate v, Hogan, 63
Ohio Bt. 202, 81 Am. St. Rep. 626, 58 N. F. 572, 52 L. R. A, éss-
Walburn v. Territory, 9 Okla. 23, 69 Pae. 97¢; Wright v. Common:
woalth, 77 Pa. 470; Aymette v. State, ¢ Humph. 151; Andrews v. Btate
8 Heisk. 165, 8 Am. Rep. 8; Btate v. Wilburn, 7 Baxt, 57, 82 Am. Re ;
861; English v. State, 35 Tex. 473, 14 Am. Rep. 870; Btate v ivor:-'
man, 35 W. Va, 367, 14 B, E. 9, 14 L. R. A, 600, In upuukin;; of the
eonstitutional right to keep and bear arms in the lawful defense of
the state or of the person, the court, in Haile v. Btate, 38 Ark. 566

» ]
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and vold, B8ince that decision, however, the constitution of K._-ntucky
has been so amended as to give the legislature power to prevent per.
sons from carrying concealed arms: Hopkins v. Commonwealth, 3
Bush, 480; and one may be found guilty in that state of carrying 4
concealed deadly weapon though he is simply” carrying to the pur
chaser a pistdl sold by another: Cutsinger v. Commonwealth, 7 Bush,
392. And it has also been decided that a citizen may be guilty of ,
erime in carrying, within his own home, a deadly weapon concealeq
upon his person contrary to a statute prohibiting the carrying of
copecnlod weapons: Wilson v, State, 81 Mins, 404, 33 South, 177,

b. Carrying Deadly Weapons Openly.—As to the mnuiimtinnal
right to kecp and bear arms openly, there is much conflict in the fey
decided cases. In Fife v. State, 31 Ark. 455, 25 Am. Rep. 556, i
was announced that a constitutional provision securing to the citizeny
of the state the right to keep and bear arms for their common defengy
relates to such arma na are used for the purposcs of war, and doeg
not prevent the legislature from prohibiting the wearing of sgep
weapons as are not used in ecivilized warfare, nnd would not con.
tribute to the common defense. And. a statute which prohibits the
earrying of any pistol whatever as a weapon rofors to such pistols
as are usually carried in the pocket, and of n nize to be concealed about
the person and used in private quarrels, and not such ns are within
the provisions of the conatitution, *‘In order to arrive at what is
meant by this clause of the state constitution, we must look at the
nature of the thing itself, the right to keep which is guaranteed. It
is arms; that is, such wenpona ns are properly designated ns such as
the term is understood in the popular language of the country, and
such as are adapted to the ends indicated above, that is, the eff-
ciency of a citizen as a soldier, when called upon to make good the
defense of a free people, and these arms he may use as a citizen, in
all the usual modes to which they are adapted, and common to the
country, What, then, is he protected in the right to keep and thus
to usef Not everything that may be useful for offense or defenss,
but what may properly be included or understood under the titls of
‘arms’ taken in connection with the fact that the citiz® is to keep
them as a citizen, Buch, then, as are found to make up the usual
arms of the citizen of the country, and the use of which will properly
train and render him efficient in defense of his own liberty, as well
as of the state.

“Under this head, with a knowledge of the habits of our people, and
of the arms in the use of which a soldler should be trained, we hold thut
the rifle of all descriptions, the shotgun, the musket and repeater ar® -8
such arms, and that, under the constitution, the right to keep guch
arms cannot be infringed or forbidden by the legislature. Their usé 3
however, to be subordinated to such. regulations and limitations 84 &
are or may be authorized by the law of the land, passed to subser¥
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the general gond 8o 88 not to infringe the right secured and the
necossary incidents to exerciac of such right’’; Fife v, Btate, 81 Ark
455, 25 Am. Rep. 556. The eame principles are adopted and the unme;
rule laid down in Andrews v. Btate, 8 Helsk, 165, 8 Am. Rep. 8, English
v, Btate, 35 Tex, 473, 14 Am, Rop, 874, and Btate V. Workma,n 3w
Va. 867, 14 8. E. 9, 14 L. B. A. 600. Other cases maintain tha.’t a lnw.
which merely inhibits the wearing of certain weapons in a concenled
manner is valid, but if it attempts to cut off the exercise of tho n ht
of the citizen to bear ‘‘arms*’ openly, or, under the color of T H‘ll
Ing the mode, renders the right itsclf useless, it is in conflict z'i(:';:rtll .
constitution and void: Nunn v, Btate, 1 Ga. 243; In re Brickey I;
Idaho, 5.97, 101 Am. 8t. Rep. 215, 70 Pac. 609, It l;nn been held }!'
that a city ordinance prohibiting the carrying of a pistol either o' . !lul
or concealed is repugnant to the constitution and void: 8t Itmn 2
Rosenthal, 75 Vt. 295, 55 Atl. 610. e
”In Wilson wir. lState, 1";3- Ark. 557, 34 Am. Rep. 52, it was said that:
“:J!:tu;gnp?hlblt the citizen from Wearing or ¢arrying a war arm e1:
18 0Wn premises or when j :
Ing in the aid of an officer, is an unw::rn:tJ:::;{rl' ;i- b th:“ o,
lti;utionﬂl right to keep and bear arms,*! RAIOR e
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—A state statute prohibiting all bodies of men
11:::15; cé:gz:nized volunteer militia of the state and
P nite ates from associating together as mili
mﬁ;: :?tt;t;z:, ;r drilling or parading with arma ing any city ort:!:{
i Illin:':enﬂe from the governor, is constitutional and valid:
Bt ;ﬂ,;{lﬁ U. 8. 262, 6 Bup. Ct. Rep. 580, 20 L. ed. 615:
X ptan 2 a..erhy, 166 Mass. 171, 44 N. E. 138, 32 L. B A.’.
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