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cumbered by the plaintift’s mortgago lien, butm ¢ :';
mortguged to the plaintiff should upon sale prove to |,

erPert, ;
e Sﬂﬂicim oy
to pay the mortguge debt, then the homestead woulq have pegn -
unincumbered, und to have required this property to be firs me]:?
would have deprived her of the benofit of her homestegg clain
and for this reason tho application of Lorinda Marr to Mmarghg] u;;
assets, 50 as first to expose this truct to gale, should haye been p.
fused. - -

[Omitting a point of pleading.]

Let the decree be affirmed,

Decres afirmeg

Fire v, STATE,
@1 Ark, 488)

Constitutional law — Carrying concealed weapons,

The act prohibiting the carrying of any platol as a weapon wag
proscribe such pistols as nre usually carried concenled upon the
not such as are ordinarily used in warfare, and therefore doeg
the constitutionul privilege of the citizen to bear nrms,

intended 19
person, and

not infringe
(See note, p. 561

HARGE of unlawfully carrying a pistol us a weapon. Thy
opinion states the facts. '

Gallagher & Newton, for plaintiff in error,

Hendsrson, Attorney-Gieneral, contra.

Exarisu, C. J. Alfred Fife, the plaintiffin error, was charged’ .
before a justice of the peaco of Jefferson county, with carrying &
pistol 48 a weapon, contrary to the act of 16th February, 1876,
convicted and appealed to the Circuit Court, where he was tried
anew, and aguin found guilty ; moved for n new trigl, which wa
refused; final judgment rendered against him for the fine imposed
by the jury, and he brought error. -

One witness testificd, on the trial, that he was walking down &
street in Pine Bluff, about the 17th of September, 1875, when
met plaintiff in company with one Terry, near Trulock’s ban’ks
Plaintiff had a banjo under his left arm, and a pistol in his hat
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tness spoke to Terry, when plaintiff raised his pistol, and asked
hat he said. Witness roplied that he was talking to Terry. Plain-
Jsid the guard of his pistol, which he held in his hand, against
face of witness, and said that, moaning the pistol, ruled the
4, to which witness replied: ¢ Yes, it did.” Witness saw the
tol and thought it was a revolver.

~ Onthe same day, perhaps, another witness saw plaintiff in adrug
ore, with a pistol in his hand. He did not notice it particularly,
t thought it was a revolver. ’

On the evening of the samo day plaintift was playing cards in a
aloon, when an intoxicated .man came in, and plaintiff undertook
foput him out. They clenched and fell behind a screen. After
fbe difficulty was over, the saloon keeper found on floor the
glinder of a pistol, but he saw plaintiff with no pistol.

It is probable, from all the evidence, that the plaintiff was car-
ying & pocket revolver.

It is submitted for the plaintiff that the act under which he was
eonvicted is in conflict with art. II, Amendments to tho Constitu-
ion of the United States, ind sec. b of tho Declaration of Rights
ofthe Constitution of 1874.

The act provides:

 “That any person who shall wear or carry any pistol of any kind
Whatever, or any dirk, butcher & Bowie Kuife, or sword or gpear in
) cane, brass or metal kaucks, or razor, as a weapon, shall be
Mjudged guilty of u misdemeunor, otc.,ete. Provided, that noth-

B herein contained shall be so construed as to prohibit any per-
¥4 Vearing or carrying any weapon aforcsaid on his own premisos;
% o prohibit persons traveling through the country, carrying such
Y4pous while on u journey, with their baggage, or to prohibitany
Oicer of the Jaw woaring or carrying such weapons when ongaged
the dischargo of his official duties ; or any person summoned by
officer to nssist in tho exccution of any legul process, or any
#Vals pergon legally authorized to execute any legal process to

9 lﬁdﬁl ected.” Sec. 1, act February 16th, 1875, Pamph. 1874-5,
%—?ﬁc}e 2, Amendments to the Constitution of tho United States,
“E'EB that: « A well-regulated militia, being necessary to the
Uty of g free State, the right of the poople to keep and bear
shall not pe infringed.”

udge S10RY, commenting on this olause of the Constitution,
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gaid : ““ The importunce of this article will scarcel
etc. The militia is the natural defense of a free country goni,

sudden foreign invasion, domestic insurrection, and domestj, uau:t
pations of power by rulers. It is aginst sound policy fop 4 ¢ -
people to keep up large military estublishments and Bt&ndir:s
armies in time of peace, both from the enormous eXpenseg Wit
which they are attended, and the facile means Which the

025 : afforq
the ambitious and unprincipled rulers to subvert the go\re{-nme;i
or trumplo upon the rights of the people. The right of the gt

izens to keep and bear arms has justly been considered g5 the py].
ladium of the liberties of a republie, since it offers g strong mop)
check against the usurpation and arbitrary power of rulers, apg
will generally, even if these are successful in the firgt i
enable the people to resist and triumph over thom.”
the Const., §§ 1896-7.

Mr. Cooley remarks upon the same article: Among the othey
defenses to personal liberty shonld be mentioned the right of the
people to keep and bear arms. A standing army ig Peculiarly
obnoxious in any free government, ote. The alternative to a stand.
ing army is a well-regulated mulitin, but this cannot exist unles
the people are trained to bearing arms. How far it 13 in the
power of the legisluture to regulate this right ‘wo shall not under.
take to say, as happily thero has been very little occasion to dis.
cuss that subject by the coutts.” Const. Lim. 350.

It is manifest from the language of the article, and from the
expressions of these learned commentators, that the arms which it
guarantees American citizens the right to keep and to bear, are

stance,
2 Stm‘y- on

such as are needful to, and ordinarily used by a well-regulated °

militia, and such as are necessary and suitable to g free peopls, to
enable them to resist oppression, prevent usurpation, repel invasion,
ete,, ete.

This article, however, is a restraint upon Federal, and not upon |

State legislation, Andrews v. The Stats, 3 Heisk. 165 ;8 0.,8Am.
Rep. 8; Barron v. City Council of Ballimore, 7 Peters, 243 ; Fba
V. Okio, § How, (U.8.) 434 ; Smith v. Maryland, 18id. 71 ; Withers
V. Bucklsy, 20 id. 84; Twilchell v. Commonwealth, 7 Wall. 321
See, 5, art, IIof the present Constitution of this State, declares

that : “ The citizens of this State shull have the right to keep and _

bear arms for their common defense.” )
There was a similar clauso in the Bill of Rights of the C_Onﬂht“'
tion of 1836; and in The State v. Buzzard, 4 Ark. 18, this courk

¥ be doubteg

Jidehs wmnandtn

R R R TNl

e el et e i
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eld, in effect, that it and the second article of the Amendmenta
1o the Constitution of the United States had a common purpose,
and that the act prohibiting the wearing of concealed weapons was
in conflict with neither of them. See Gantt’s Digest, § 1517.

In Aymetie v. Slate, 2 Humph. 158, Judge GREEN said: ¢ As
the object, for which the right to keep and bear arms is secured,
isof a general nature, to be exercised by the people in a body for
their common defense, so the arms— the right to keep which is
gecured — are euch as are usually employed in civil warfare, and
constitute the ordinary military equipments. If the citizens have
these arms in their hands, they are prepared in the best possible
manner to repe] any encronchments upon their rights, ete. * *

* The legislature, therefore, have the right to prohibit the
wearing or keeping weapons dangerous to the peace and safety of
the citizens, and which are not usual in civilized warfare, and
would not contribute to the common defense.” :

Mr. Bishop, treating of the provision of the Constitution of the
United States which secures to the people the right to keep and
bear arms, says: “*Ifs we look to this question in the light of judi-
cial reason, without the aid of specific authority, we shall be led to
the conclusion, that the provision protects only the right to keep
such arms as are used for purposes of war, in distinction from those
which are employed in guarrels and brawls and fights between mad-
dened individuals, since such, only, are properly known by the
name of arms, and such, only, are adapted to promote the security
of afree State. In like manner, the right to bear arms refers
merely to the military*way of using them, not to their use in bra-
vado and affray.” 2 Crim. Law, § 124.

By the Constitution of Tennessee (1870), ¢ The citizens of this
tEta.ta have a right to kecp and bear arms for their common de-
enge.”

In Andrews v. State, 3 Heisk. 165 ; 8. ¢.,, 8 Am. Rep. 8, an act
Prohibiting any person from carrying, publicly or privately, a dirk,
gword-cane, Spanish stiletto, belt or pocket pistol or revolver, with
8 provision for exceptional cases, as in our act, was held to be con-
stitutional.

Judge FrEEMAN, who delivered the opinion of the court, after
8howing thut the object of the sccond article of the amendments
to the Constitution of the United States, and that of the clause of
Ehe Constitution of Tennessee above copied, was the same, said
‘In order to arrive at-what is meant by this clause of the State
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Conatitution, we must look at the nature of them
right to keep which is guaranteed. It is arms,’ that is, such “:ea
ons a8 are properly designated as such, as the term ig underg

in the popular language of the country, and such as are adapted 4,
the ends indicated above, that is, the officiency of the citizey 8
soldier, when called on to make good tho defense of g freq PEOpIe'-
and these arms he may use a8 a citizen, in all the ugua] modeg tt’n
which they are adapted, and common to the country, What, then
is he protected in the right to keep and thus to use? Not STy
thing that may be useful for offense or defense, but what ma;
properly be included or understood under the title of ‘arms,” taken
in connection with the fact that the citizen is to keep them, ag 4
citizen. Such, thon; as are found to make up the usual armg of

the citizen of the country, and the use of which will Properly -

train and render him efficient in defense of his own libertieg, ag
well as of the State. Under this head, with a knowledge of the
habits of our people, and'of the arms in the use of which a goldiep
should be trained, we hold that the rifle, of all descriptions, the
shot gun, tho musket and repeater, are such arms, and that, undep
the Constitution, the right to keep such arms cannot be infringed

or forbidden by the legislature.  Their use, however, to be subor. -

dinated to such regulations and limitations as are or may be author-
ized by the law of the land, passed to subsorve the general good, so

as not to infringe the right secured, and the necessary incidentsto . .

the exerciso of such rights.”

The learned judge might well have added to his list of war arms,
the sword, though not such as are concealed jn a capne,

By the word “ repeater;” we suppose the judge meant the armyand
navy repeaters, which, in recent warfare, have very generally super
seded the old-fashioned holster, used as aweapon in the battles
of our forefathers. He cortainly did not mean the pocket revolver,
for, in Page v. The Stals, 3 Heisk. 198, the same court held that
Page was properly convicted for carrying such pistol. NrcHOLSON,
J., who delivered the opinion of the court, said: “The evidence

fully establishes the fact that the piatol carried by Page (a pistol

called a revolver, about eight inches long) was not an-arm for war
purposes, and, therefore, nnder the ruling of this court, 1n the case
of Andrews v. The State, the carrying of which the legislature
could constitutionally prohibit.”

Our act prohibits the carrying, as a weapon, ‘‘ any pistol of any
kind whatever,” with provisions for exceptional cases.

1
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" Pistol is from Pistola, a town in Italy, where pistols were firat
‘made. A pistol is a amall fire-arm, or the smallest fire-arm used,
ntended to be fired from one hand, differing from a musket chiefly
Jnsize. Pistols werb introduced into England in the year 1521.
+ ‘Webster. :
In the act the pistol is associated, in the prohibited list of
weapons, with the dirk, butcher or Bowie knife, the sword or spear
in & cane, brass or metal knucks, and the razor.
From the company in which the pistol is placed, and the known
public mischief which the legislature intended by the act to pre-
vent, it is manifest that the pistol intended to be proscribed is such
-84,i8 usually carrieq in the pocket, or of a size to be concealed
* abont the person, and used in private quarrels and brawls, and not
¢ nch as ig in ordinary use, and effective as a weapon of war, and
. i:sef_ul and necessary for “the common defonse.”
* Theindications in the evidence are, that the plaintiff in error
i+ Was carrying a pistgl of that class or charucter intended to be pro-
E hibited by the legisluture, and which we think may be prohibited,
. in the exercise of the police power of the State, without any
i infringement of the constitutional right of the citizens of the
Bate to keep and bear arms for their common defense.
The only point made for the plaintiff in error by his counsel
bere is, that the whole aot is unconstitutional, and we think, when
Properly construed, it ie'not in conflict with the Constitution, and
that the judgment of the court below should be affirmed.

’ ' Judgment affirmed.

"ote; English v. State, 14 id. 874. and note; Carroll v, State, 18 Id. 538,
he Constitutionnlit y of the Inwas against earrylug concenled woapous has been
“Nated]y affirmed. In State v. Jumel, 13 La. A, 300, it in said to be *' A meas-
re of police, brohibitlug only a partioular mode of bearing arins, which e found
Vo Fous te the poace of soolety." Bea Stale v. Mitchell, 3 Blnokf. 220, Aymelle
1 Slate, 2Humph. 154, was an Indlotment for carrylug a Bowle knife, nud the
?““; bolding the sume dootrine, lay stress on the polut that the lustrument was
':f’t eual in clvilized warfare."
Ta hold that the Toglnlatum oould pass no law upon this subjoct, by which to
Ve .the publio pence, and protect our citizens from the terror which a
: m;’::“ OF unusual exhibition of arms mlght produce, or thelr lives from poing
Politi Bored by desperndoes with concealed arms, would bo to pervert a great
X oal right to the worst of purposcs, and to make It a soclnl evil of Influitely
This c:l‘ extent to soolety than would result from nbauduening the right Sueelr."
818 au elaborute dlsousston of the subject, an in Nunn v. Georgia, 1 Un.
8 " Tgldmg the saie doctrine, Boe, nlso, Wright v. Commonwealth, 77 Penn.
- In State v, Buzzard, 4 Ark. 18, the court In long and well-considersd
VoL XXV. 11

Notz BY rRE REPORTER. — Boe, alao, Andrews v. State, 8 Am. Rep. 8, and -




