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jn the extingaishment of the first note, can be withdrawn, and appim-
discharge of the second note, under the plea of payment, what protection
ayouid the xecord in this case afford Rackley, in a suit by !‘earce, to récover
back the wsury paid him on the first note ? . As the indébtedness of
Rackley to Pearce is for usurious interest paid by the latter, for which an
action might be maintained, we are of the opinion, the defzeudant should
bave pleaded his demand to the plaintiff’s action by way of set-off, and
that he cannot be allowed the same under the plea of pagment.
" 4 A set-off means a eross-claim, for which an action might be maintained
against the plaintiff, and is very different from » mere right to a deduction
from, or reduction of, his demand, on account of some matter connected
therewith, and which may be given in evidence under the general issue,
such as a payment on account, &c.—2d Saunders’ Plead. and Ev. 786,
*.As there was 0o plea of set-off filed by the defendant, we are of the
opinion, the court below committed error in refusing to give to the jury the
_instraction prayed for by the counsel for the p%aimlﬁ' in error, and in

giving the contrary instruction. Let the judgment of the court below be
reversed, and a new trial granted.

B g

No, 36.—~Hawxins H. Nunx vs. Tug Srarz of Georgia.

A indictment, founded upon a presentment of the grand jury, need not ba sent again
before that body for jts action thereon,

' ‘Qe-lt is the duty of the olerk to spread out in full upon the minutes of the court,every
77#] | presentment of the grand jury.
vy

‘Afawwhich merely inhibits the wearing of cortain weapons in a concealed manner is
i valid. Butwofuras it cuts off the exercise of the rightof the citizen altogethexto

y bear arms, or, undor the color of prescribing the mode, renders the right itsel{ uses
; less—it is in conflict with the Constitulion, and void.

. This was a bill of indictment, founded upona presentment of grand
Jury.at Sumpter Superior Court, against he plaintiff in error, for a high
misdemeanor, for having and keeping about his person, and elsewhers, &
Pistol, the same not being such a pistol as is known and used as a horse~
man’s pistol, under an act of the General Assembly of the State of
Gieorgin, entitled * An Act to guard and protedt the citizens of this State
ageinst the unwarrantable and too prevalent use of deadly weapons,”
assented to on the 25th December, 1837 ; upon which bill was endorsed
by the solicitor-general, that the same Was “ founded on the present-
Tent of a grand jury.”—The bill of indictment, so made out and endorsed,
2 founded upon presentment, &c., had not at any time been sent out tos
grand jury, and found a true bill : that the only evidence of there having

€n a presentment made in said case was a paper, purporting to be a
Presentment of the grand jury for the November Term, 1844 , of said
€ourt, and an entry made upon the minutes of the court for the aid term,
s follows, to wit:

“ The State

v
“Hawkins H. Nunn

. And the names of the grand jurors inserted in the said paper, pu.x}yorting
10 be the prosentment, were the names of the grand jurors of said term.

Hicy Muspumranor.”
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At May Term, 1846, of said Superior Court, the said bill of indictment
came on to be tried, before Judge Warren ; when the plaintiff in errop
having been arraigned, sad plead vot guilty by his counsel, moved 1o
quash the indictmeat on the following grounds :

1st. That the heforg-recited statute of the State of Georgis, sssented tq
on the 25th of December, 1837, under which said indictment was found,
is contrary to, and i viclation of, the Constitution of the Ubited States
of America, ‘

2d. That said statute is contrary to, and ia violation of, the Constity-
tion of the State of Georgia. -

3d, That the indictment docs not show bud charge that {he defendant
below carried the pistol, with the baving and keeping of which he s
charged, secretly. ;

4th. That there is no sufficient legal evidence of record upon the
minates of the court, at the term at which the presentment, upon
which said indictment is framed, purports to have been made, that
gaid presentment ever was in fact made by the grand jury, or delivered
into court.

5th. That the bill of indictment was never sent before any grand

———

, jury for action upon it.

Gth. That said statute is void for uncertainty, and for the sbsurdity
and contradiction in its different provisions.

Al of which said grounds were overruled by the court below; and the
plainti@ in error excepted. , George Dykes, a witness for the State,
was then introduced, and proved that on the 4th day of November, 1844,
the plaintiff in error, in said county of Sumpter, had & pistol in his hand,
which was not a borseman’s pistl, but a breast pistol. And thereupon,
after ariument, the judge of the court below charged the jury that the
aforesaid statute was conatitutipnal and of force, and if they believed that
the defendant had the pistol, they should bring in a verdict of guilty. To
‘whieh the plaintiff in error also excepted.

Duprzy and Crawroro and T. €. Sururvaw, for the plaintiff in error,

Contended, fst. That the act of 1837, under which the indictment in this case
was framed, is contrary to the Constitution of the U, S.—Prin, Dig. 900, 24
Amertdment; Patrol low Prin. Dig. 774 ; Militia Law U. 8. Ing. Dig. 596; I,
Georgiy, Prin. Dig. 5887 4 Wheaton 2d Condensed Reps, Supreme Ct, 326; 9
Wheat. 562 ; 1 Ala, Rep. New Series, 614; 2d Litt: 90 ; 3 Blackf*d 229,

" 2d. That said act is contrary to the Constitution of the State of Georgia:—

Prin, Dig, 904; 17 sec. 1t art, Constitution.

3d, The.indiciment does hot charge that the pistol was carried secretly.—
ot Laws of 1837, p. 9035 Prin. Dig. 774.
. 4th, Thut there was no sufficient )egaF evidence that the presentment had been
made and delivered into court:{ the grand jury. Our statute requires the clerk to
keep miputes &f, all the proceedings in the court, (Prén. Dig, 428,) and present-
ments shauld either be entered at full length on the minutes, or such an entry
should he made aa to show ¢onclusively that the presentment bad been made.
Such an entry.as mads. in this case, o wit: * The State vs. Haskins H. Nunn,

high misdemeanory’ ia insnfficiant. :

§th. That the indictment was never acted on by the grand jury,—Prin. Dig.

659 ; 14 division S5thsec: 3 Bl Com.. 4 Com. Dicr. 645, 4 Y “Chit. Cr. Law
th. Said statute is void for its absurdities and conflicting provisions,—Pam-
phlet Laws, 1837, page 90, N ot Ry Lk B _
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W J. Parrerson, Sol. Gen, for the State, 2
“ Bofore the court will declare an act of the Legislature unconstifutional, a
sust be presented in which there can be no rational doubt,—1 Ala. Rep.612, Ne
Series; 1 Cowen Rep, 650} 1 Com. Law Rep, 146, There was sufficient] 3
dence of the presentment..~d Phillipe’ Ev, 1068-10t4 s Bowoe's Crim. Ev. 186,
Tt was not necessary for the grand jury to act upon the bill of indictment, predi-
eated as it was on a special preseniment—1 Chit, Crim. Law, 1623 4 Blk. Com.
301.

By the Court.~Lumrxiv, Judge.

This was an indictment for = high misdemeanor, foutided upon the

~presentment of a_grand jury in Sumpter Superior Court.

At May term, 1846, the defendant, being atraigned, pleaded not guilty,
and moved to quash the proceeding on the following grounds, to wit : st
and 2. Because the act of 1837, under which he was prosecuted, was
contrary to the Constitution of the United States and of the State of
Georgia. £

3d.g Because the indictment does not show and charge that the defond-
ant (below) carried the pistols secretly, with the bhaving and keeping of
which he is charged in the indiclment.

4th. Because 51ere is no sufficient evidence of record that said present~
ment ever was made by a grand jury, or delivered isto court.

5th. Because the bill of indictment was never sent before any grand jury
for action upon it?

6th. Because the act of 1837 is void for uncertainty, and the absurdity
and contradictions in its different provisions. "
Al these objections being overruled by Judge Watren, they are now
}éresented in the bill of exceptions for the determination of the Supreme

ourt. .
_ The view taken by us of the first unds submitted to our considera-
tion, will dispose finally of this case: still, as there are several jmportant
paints of practice contained in some of the other grounds, and whichare
properly before us, and have been fully discussed by counsel, we deem it
advisable to express our opinion respecting them. X

In the opinion of this court, it is mot necessary that an indictment,
founded upon presentments, should be referred to the grand jury for the
farther action of that body. A presentment is the notice taken already
by the grand jury of any offence, from their own knowledge or observa~
tion, and into which it is their duty to inquire. And although the party
cannot be put to snswer it until it is delivered into court; and an indict-
ment framed thereon by the proper officer, still, it is never sent back to
the grand inquest to be acted on a second time.~Burn's.J. Presentment ;
1 Chitty's Crim, Low, 163, Neither is it indispensably necessary that
the whole presentment be spread upon the minutes of the court, with the
action of the jury thereon. The endorsament on the paper itself, of file
in the office, or the signatures of the body, or of the foreman, in the name
of himself and his follows, aided by the testimony of the solicitor and
clerk, would be sufficient. It is, however, o highly usefulund safe prac-
tice, and a duty required to be performed, no doubt, by the law, that the
Wwhole presentment be put wpon the minutes. o

Itis always with unfeigned reluctance that we approach a question 18~
volving the constitutionality of a etate law. It is made our duty, howey~

el
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er, in the present case, and we should bs unworthy of the exalted station’
we oceupy, if we were to shrink from its performance.

There are certain fundamentsl principles aEpeminfng to questions of
this character, which should never be overlooked, 1 will state & fow of
them, and then proceed to examine the stututes in controversg.

1t ought seldom or aver to be decided, in & doubtful case, that a law i
void for its repugnance to the Constilation. And it s not on slight impj;.
cations and vague conjectures that the Legislature is to be pronounced to
hiave transcended its powers. On the contrary, the opposition between
the law and the Constitution should be such, that the judges feol a clegy
and sirong conviction of thejr incompatibility with each other. The pre-
sumption is in favor of every legislative act, and the whole burden of

voof lies on him who denies its constitutionality. 'These doctrines have

een repeatedly advanced by ‘the highest judicatory in the nation.— See
" 6 Crauch, 1285 4 Wheaton, 6254 12 Ip. 436,

The act of 1837 was passed to gusrd and protect the citizens of the
State against the unwarrantable and oo prevalent use of deadly weapons,

Section 1st enacts, * that it shall not be lawful for any merchant oy
vender of wares or: merchandize in this State, or any other person or per.
sans whatever, to sell, or to offer to sell, or to keep or to have about ¢ eir

rsong, or elsewhere, any of the herein-after-described weapons, to wit
%?m:ie or any other kinds of kuives, manufactured and sold for the pur-
pose of wearing or carrying the same as arms of offence or defence;
pistols, dirks, sword-canes, s ts, &c., shall also be contemplated in this
act, save such pistola as are known and used s horseman’s pistols,” ge.

Section 2d, presoribes the punishment,

Section 3d, makes it the duty of all civil officers to be vigilant in carry-
ing the act into full effect, &e,

Section 4th, disposes of the fines arising under the act, and exempts
sheriffy and other officers, therein named, from its provisions while i
the actual discharge of thejr respective duties. 1t then declaxes, that no
Pevson or persons shall be found guilty of violating the before-reciled qct,
who shall openly wear, externally, bowie-knives, dirks, tooth-picks, spears,
and whick shall be "”ffm”’y to view, It allows venders or any other
personsto sell any of the aforesaid weapons,which they then owned or had
on hand, “till the first day of March next ensuing its date.”

_Thera is great vagueness in the wording of this statute. It would
seem to have been the intention of the Legislature to make the proviso
i the 4th section as broad as the enactivg clause in the 1st. But such ,
is not the fact. Pistols and sword-canes are inserted in the 1st, and
omitted in the 4th section; and tooth-picks are mentfoned for the first
time in the. provise, in the dth section. Were we disposed to criticise
language, an ample field is hers spread out before us. 1t might be insist-
ed, and with much lausibility, that sven sheriffs, and other o therein
enumerated, might be convicted for keeping, as well s carrying, any of
the forbidden weapons, whils not in the actual discharge of their respective
duties. .Andyet it is bardly to be supposed, that it was ‘expected of
sheriffs, constables, warshals, overseers and patrols, to procire a new sup~
Ply of arms for each successive service, and throw them away when i
wad accomplished : for they dare not sell or othetwise dispose of themr
after March, 1838. It is the plain and literal mesning ofp(tuhe act, too,
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that no person should be found guilty of selling or offering to sell, pe
keeping gr having about: their persons, or elsewhere, bowiengr any - =
kind of knives, pistols, dirks, sword-canes, or spears, who shall Iy
wear, exiernally, bowie-knives, dirks, tooth-picks, and spears, and which
shall be exposed plainly to view. But this would be an absurdity teo
glaring to impute 1o the wisdom of that body. ,

What, then, is the obvious purpose of the Assembly, o be deduced
from the whole act, deviating a little, as we are at liberly to do, from the
literal meaning of its Janguage, and looking to the subject malter, to,
which the words are always supposed to have regard, and the reason and
spirit of the act ? It prohibils bowie-knives, dirks, spears, (and it may be
taoth-picks,) from being sold, or secretly kept about the person, or elsewhere
and it forbids, altogether, the use, or sule, or keeping, of sword-canes, and
pistols, save such pistols as are known and used as horseman’s pistols, e,
Now, the defendant, Hawkins H. Nunn, was indicted and convicted of &
high misdemeanor, “ for having and keeping about his person,and elsewhere,
a pistol, the same no! being such a pistol as is known and wsed as ¢ horser
man’s pistol” =

It is not pretended that he carried his weapon secrelly, but it is charged
as a crime, that he had and kept it about his person, and elsewhere. And
this presents for our decision the broad question, is it competent for
the Legislature to deny to one of its citizens this privilege ? = We think
not,

This question has occasionally come before the courts of the Union
for adjugication. In Bliss vs. The Commonwealth, (2 Littell’s Eep. 90,)
the defendgnt was indicted, on the act of the Legislature *{o. prevent
persons from wearing concealed arms.” It provides that any person in
the Commonweaith, who shall, after its pcss:ge, “ wear a pocket-pistol,
dirk, large knife, or sword in a cane, concealed as a weapon, unless when
traveling on a journey, shall be fined in any sum not less than one hup-
dred dollars ; which may be recovered in any court having jurisdiction of
like sums, by action of debt, or on presentment of & grand jury.” ?

The indictment, in the words of the act, charges Bliss with having
worn, concealed as a weapon, a sword in a cane.

Bliss was found guilty of the charge, and a fing of one hundred dollars
assessed by the jury, and judgment was thereon rendered bé the court.
To reverse that judgment, Bliss appesTed to the Supreme Coust, by 2
majority of which {Judge Mills dissenting) the judgment was reversed.

The argument in this case turned muaivly on the 23d section of the
10th article of the Constitution of Kentucky, which provides * that the
right of the citizens to bear arms in defence of themselves and the Stats,
shall not be questioned.” ’

The attorney-general did not cobtend that it would be competent for
the Legislature, by the anactment of any Jaw, to prevent the citizens from

earing arms ; but s distinetion was taken between a law probibiting the
exercise of the right, and a law merely regulating the manner of exep-
cising that right. And while the former was admitted to be incompali-
ble with the Constitution, it was insisted that the latter was not so. And
under that distinction, and by assigning the act in question o place in the
lagter description of laws, its consistenoy with the Constitution wae
hitempted to be maintained.
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But the court say, % that the provisions of the act W Jot -
import an entire destruction of the right, will not he controverte%ﬁ ?:::
though the citizens are forbid wearing Weapons, concealed in (b, manney
described in the act, they may nevertheless bear arms in a0y adm;
form. Butto be in conflict witk the Conatitution, it is not essentiq] that he
act showld contain a prokilition against bearing arms, in every possible o,,,." ks
It is the right 1o bear arms, that is secured by the Constitution, and whupe b
restraing :)‘{e Jull and comiplete exercise of that #ight, though 0L an enfipg
desiruction of it, is forbidden by the explicit languagé of the Constitutionn

% If, therefore, the act in question imposes any restraint on the righe,
immaterial what appellation way be given tothe act, whether it be an m: Ly
regnlaling the manner of beuring arms, or any other, the consequence i
reference to the Constitution is precisely the sanie, and its collision wigy,
that' instrument equally obvious.”

¢ Aud can there be entertained a reasonable doqb.t, but the Provisiopg
of the et import a restraint on the right of the citizens to beap ayng ;
The court gpprehends not. The right has no limits, short of the Iiora}
power of the citizens to exercise it, and in Jact consists of nothiny else by
the liberty. Diminish that liberty, therefore, and you necessarily restrajy
the right ; and such is the diminution and restraint which the act in ques-
tion most indisputably imports, by prohibiting ths citizens bearing weap.
ous. In truth, the right of the citizens to bear arms has been as direct]
assailed by the provisions of this act, as though they were forbid carryin
guns om theip shoulders, swords in abbards, or when in confliet
with an enemy, were not allowed the use of bayonets. And, if the act be
consistent with the Constitution, it cannot_be incompatible with that jn.
strument for the Legislature by successive ensctments to entirely cut off
the exercise of the right of the citizens to bear arms, For in principle
there is no differetice between a Jaw probibiting the wearing concealed .
arms, and a law forbidding the wearing of such asare exposed ; and, ift he o
former be Unconstitutional, the latter must be so likewise, '

The conclusion at which the court arrived was, that an act to preven %
persons from wearing even concealed weapons is uncomstitutional and void,

_In the State vs. Keid, (1 Ala. Rep. 612,) the same question came up, ¥
but was difierently adjudged; thus verifying the old truth, « gos homines, |
quot sententie,—so many men, so many opinions !

By the first section of the act of Alabama. (passed 1838-1839) it is de-
clared, ¢ that if any person shall carry concealed about his person any
species of fire-arms, or any bowie knife, Arkansas tooth-pick, or any other
kuife of the like kind, ditk, or any other deadly weapon, the person so
offending shall, on conviction thereof before any court having competent
Jurisdiction, pay @ fine not less than fifty, nor more than five hundred dollars,
to be assessed by the jury trying the case ; and be imprisoned for a term
not exceeding three months, at the discretion of the judge of said court.”

Under this section, the defendant was indicted in the Circuit Court of
Montgomery, for certying concealed about his person & certain spacies of
fire-arms, called a pistol, contrary to the form of the statute. The de-
fendant pleaded not guilly, aud ivsisted, that the law under which he was
prosecuted, way contrary to the constitution of Alsbama, which declares, .
%that every citizen has a right to beararms in defence of himself and the
State.”-—~23d sect, 1st art. of the Constitution, ¢

Pea Ve |
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" Collier, Clief Justice, says: * The guestion recurs, does the mct “fo

suppress the avil practics of carrying weapons secretly,” trench upon the

covstitutional rights of the citigen? ~ Wethinksor. ' 00 ¢
The Constitution, i declaring that every citizen has the right to bear
arms, in defence of himselfand the State, has neither expressly nor by im-

plication denied to the Legislature the right {o enact laws in vegard 1o the

manner in which atms shall be borne,
« We do not desireto be understood as maintaining, that in regulating
. the manner of bearing arms, the suthority of the Legwinture has no otheér
Tmit than its own discretion. A statute which, under the pretence of reg-
wlating, amounts to & deatruction of the right, or which requires arms to
be so borne as to render them wholly useless for the purpose of defance,
would be clearly unconstitutional. %ut a law which is merely intended to
promote personal security, and to put down lawless aggression and vig-
Jeuce, and to this end prohibits the wearing of certain weapons in such
a manner 3s is calculated to exert an unhappy influence upon the monsl
feelings of the wearer, by meking him less regardful of the personal sect-
ity of others, does not come in collision with the Constitution.
The same point arose in the case of The Stale vs. Mitchell,—3 Black.
Rep, 229, ¥here the defendant was indicted under a statnte of Indi-

shall wear or carry a dirk, pistol, sword ina cane, or other dangerous
weapon, concenled, shall, upon conviclion thereof, be fined in any sum
xi%t2 exceeding one }mndred dollaxs.”—Laws of Indiana, ed. of 1831, p.
2 The court decided 4hat this act was not contrary fo the Constitution
* ‘of that State, which declares that © the people have a right o bear axms
i or the defence of themselves and the State,” ;

It is true, that these adjudications are all made on clauses in the State
Coustitutions ; but these instruments confer no aew rights on the people
which did not belong to them before, When, 1 would ask, did any legis-
lative body in the Union have the right to deny to jtscitizens the privilege
of keeping and bearing atms in defence of themseives and their country ?
*  If this right, “ inestimable to fresmen,” hus been uarantied to British

: 'subJecﬁs, since the abdication and flight of the last of the Stuarts and the
ascension of the Prince of Orange, did.it not belong to our colovial ances-
. iors in this western hemisphere? Has it been a part of the English

\Constitution ever since the ﬁill of rights and act of setilement ? and been

- Mo notion can be mbre fallacions than this ! On the contrary, this is one
'-_'-ﬁfff the fondamental principles, upon which rests the great fabric of civil
iberty, reared by the fathers of the Revolution and of the coustry.
And the Constitution of the United States, in declaring that the right of
at:dpe“lﬂe 1o keep and bear arms, should not be infringed, only reiter-
and 2 truth announced a century before, in the act of 1689,  to extend
#d seoure the rights and liberties of English subjects *— hether living
e ﬂ‘;f 300 miles from the royal palace. And itis worthy of observa-
“specti at hoth charters or compacts look to the same motive, for the irse-

| ‘SPective enactments. The act of 1 William and Mary, declares thet it

e .
o Beace, without the consent of Parliament, and therefore places arms in

. 7 against law to raise or keep  standing army in the kingdom, in lime of

ana, which js as follows: ¢ Every person, not beiog & traveler, who -

forfeited here by the substitution and adoption of our own Constitution ? -

-
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the hands of the people ; and our Constitution assignsm‘

w y
this right shall not be interfered with, or in any manner abridged, thy aag
free enjoyment of it will prepare and qualify o well-regulateq militig
which are Becessary to the security of & free St.ate.‘ 4

Iam aware that it has been decided, that thig, like other amendments
adopted at the same time, is a restriction z:Fop the government of the
nited States, and does not extend to the individual States. The court
held otherwise, however, in the case of the People v8. Gooduin, (18
Jokn. Rep, 200) and Chief Justice Spencer, who delivered jts Opinion,
says : “The defendant’s coupsel rely princuipally on,the Bfth article g
the amendments to the Constitution of the Unifed Slates, which containg:
this, provision; * Nor shall an person e subject, for the same offence, 1
be twice put in jeopard) of lfe or limb. It hae been urged by ‘the Prise
oner’s counsel, that this congtitutional provision operates l:]pon State
courts—proprio vigors. This bas been denjed on the other side, I 4
inclined to the opinion, that the article jn question does extend all
Judicigl tribunals, whether constituted by the Congress of the Uhited
States or the States individually, The provision is general in its Dature
and unvestricted in its lerms ; and the sixth article of the Constitution
declares, that that Coustitution shall be he supreme law of the land, and
the judges in every State shall be bound thereY) y any thing in the constj.
tution or laws of any State to the contrary notwithstanding. These gen-
eral and conprehensive expressions extend {he provisions of the Constitution
o the United States, to every article which iy not coitfined by the subject
matler to the national government, and is équally applicable o the States.
this as it may, the principle is undeniab e, that no person can be twice
put in jeopardy of life or limb for the same offence.” ,
8 Ianguage of the second amendment is broad-enough to embrace
.Doth Federal and State governments—nor is there anything in its terms
which restricts its meaning. The preamble which was Ereﬁxed to these
amendments shows, that t ey originated in the fear that the powers of the
general gogernment were not sy ciently limited, Several of the States,
in their act of ratification, recommended that farther restrictive clauses
should be added. And in the first session of the frst Congress, len of
these amendments ‘having been agreed to by that body, and afterwards
sanctioned by three-fourths of the States, became & part of the Constity.
~tion. But admitting all this, does it follow that because the people re-
fased to delegate to the general government the power to take from them
the right to keep and bear arms, that they designed to rest it in the State
governments ? Is thia a right reserved to the States or to themselvea? 1Is
1t notan unalienable right, which lies at the battom of every free govern-
ment?  Wedo not believe that, because the people withheld this arbitrary
. power of disfranchisement from Congress, they ever intended to con.
fer it/ on the local logislatures, This right is too. dear to be confided to a
republican legislatyre,

Questions under some of these amendments, it {x true, can only arise
under the laws and Constitation of the United States. But there are
other provisions in theom, which were never intended. to be thus restricted,
but were designed for the benefit of every citizen of the Union in all

“courts and in all places ; and the people of the several States, in ratifying
them in their respeetive State conventions, have'virtually adopted them
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as beacon-lights fo guide and control the action of thelr own legislntures,
as well as that of Congtess. If o well-regulated militin is nacessur
the security of the Btate of Georgia and of the United Siates, is it com»
petent for the (eneral Assembly to take away this securily, by disarming’
the people ? What advantage would it be to tie up thahands of the na~
tional legislature, if it were in the power of the Sfufes to destroy this
bulwark of defence? In solemnly affirming that a well-reguiated militia_
is necessary to the sscurity of a free State, and that, in erder to train pro-
petly that militia, the unlimited right of the people to keep and dear arms
shall not be impaired, are not the sovereign people of the State commitled
by this pledge to preserve this right inviolate? Would they not be re-
creant to themselves, to free government, and false to their own vow, thus
voluntarily- taken, to suffer this right to be questioped ¥ 3f they hesitate
ot falter, i3 it not to concede (themselves being judges) that the safety of
the States is a matter of indifference ?

Such, T apprehend, was never the meaning of the venerated statesman
who recommended, nor of the people who adopted, this amendment. |

The right of the people peaceably to assemble aud pefition the govera-
ment for a redress of grievances; to be secure in their persons, houses,
papers, and efficts, against unreasonable searches and seizures; in all
criminal prosecutions, to be confronted with the witness against them ;-

' 4o be publicly tried by'an impartial jury ; and to have the assistance of

counsel for their defence, is us perfect under the State as the nationallegis-
lature, and cannot be violated by either.

Nor is the n'ght involved in this discussion less comprehensive or val-
uable : “ The right of the people to bear arms shall not be infringed.”
The right of the whole people, 0ld and young, men, women and boys,
and not militia only, to keep and bear arms of every description, and not
such merely as are used by the militia, shall not be infringed, curtailed, or™
broken in upon, in the smallest degree ; and all this for the important end
to be attained : the rearing up and qualifying a well-regulated militia, so
Vitally necessary to the security of a free State. Our opinion is, that an
law, State or Federal, is repugnant to the Constitution, and void, whie
Conlravenes this right, originally belonging to our forefathers, trampled
under foot by Charles 1. and his two wicked sons and successors, re-
estab‘llshe_d by the revolution of 1688, convéyed to this land of hbeﬁy by
the colonists, and finally incorporated conspicuously in our own Mg .

hcz_'rm! And Lexington, Concord, QamJ’en, River Raisin, Sandusky,
and the laurel-crowned field of New Orleant, plead eloguently for this in~
hirpretatmq! And the acquisition of Texas may be considered the full

RIS of this great constitational right.

“We are of the upinion, then, that so far as the act of 1837 seeks o sup-
PIESS the practice of carrying certain weapons secretly, that it is valid, in-
asmuch as it doss not deprive the citizen of his natural right of self-de-
xgic%’ or.of his constitutional right to keep and bear arms. But that s0
eon‘i!ic(;f it, 83 contains a prohibition ageinst bearing arms ‘openly, is in
been in d?”"‘h the Constitution, and void ; and that, as the defendant has
iy don;c};ed and convicted for carrying a pistol, without charging that it
entirely foull)'?i concealed manner, under that portion of the statute which

! TDids its use, the judgment of the couribelow must be reversed,

= nad Proceeding quaghed.
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