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If the title of the Act be observed, it is to provide a homestead for the children,
as well ag the widow. If the body of the Act be considered, if is apparent that
but one sum is to be drawn from the estate, viz, “a sum which added to the
amount of property owned by them (the widow and children), or either of them,
in their own right, will make up the sum of one thousand dollars.” If is not to
make up one thousand dollars to each of them, but one thousand to them all.
Hence, if the minor children are worth five hundred and fifty dollars, the widow
would receive in wsufruct only four hundred and fifty dollars ; if they were worth
nine hundred and ninety dollars, the widow would receive only ten dolars.

Now, suppost the children in the presont case had inherited a large estate from
their mother, the first wife of the intestate, and their father’s succession were un-
able to pay its creditors ; if plaintiff’s position be correct, the widow would take
$1,000 from the creditors, which, upon her death or marriage, would go to these
heirs in full property, no matter how wealthy they might be, & thing which could
happen only for ten dollars, if the minor children had been worth only nine hun-
dred and ninety dollarg; and thus they become enriched at the expense of their
father’s creditors, simply because they have less need for such assistance.

But each of the minor children, in this case, has in his own right $1,000 to
provide a homestead, and the statute does not appear to contemplate more than
one homestead. 'We, therefore, conclude, thet in considering whether the widow
and heirs of the decoased are entitled to receive anything from the deceased, the
sum of their entire property is to be considered, and if it amounts to $1,000,
nothing can be withdrawn from the estate, although some one minor heir or the
widow, may be in necessitous circumstances and not possess the $1,000.

It is, therefore, ordered, adjudged and docreed by the court, that the judgment
of the lower court be amended and reversed, and that there be judgment in favor
of the defendants, and that the plaintiff pay the costs of both courts.

Srorrorp, J., took no part in this case.

StaTE v, ALLEN JUMEL.

The statute against cdrrying concoalod woapons does not infringe the constitutiona! right of the people
to keep or boar armns—it s & measurc of polico prohibiting only s particular tiode of bearing Arms,
which is found dangerous to the poace of soclety,

A prosecution for Yho © offenco ™ I only barred by the lapse of one year

APPEAL from thoe District Court of the parish of Ouachita, Richardson, J.
L F. R, Stubbs, District Attorney, for the State. Baker & Harrés, for appel-
nt

Seorronn, J. The defendant and appellant was indicted on the 29th April,
1§56, for having, on the 17th Beptember, 1855, earried a weapon concealed about
hig person, an offence punishable under the Act of March 14th, 1855, sec. 115,
(Sess. Aets, P- 148,) by & fine not less thun §250, nor more than $500, or impri-
Sonment for one month.

L Itis urged that the law is repugnant to that provision of the Constitution
of the United Statos which declures, that the right of the poople to keep and bear
A0S shall not bo infringed. Amondments, Art. 2.

The statute in question does not infringe the right of the people to keep or bear

299

SrEwaART
SIKwART.



400

B
JoMzL.

......

SUPREME COURT OF LOUISIANA, |

arms. It is a measure of police, prohibiting only a particulas, :
arms which is found dangerous to the peacs of society. Bee Stats v, Che
An,, 489 ; Statev. Smitk, 11 An., 633. i
II. We have never considered the Act of March 14th, 1855, “ relas
and offences,” as within the prohibitien of the Article 115 of our Stat
tation. "
III. The defendant in the court below moved to quash the indictme
ground that it was not found until more than six months after the day ¢
was alloged to have been committed, and that the prosecution was, ther
by limitation. . §
The law provides that no person ¢ shall be prosecuted for any fine or'f
under any law of this State, unless the prosecution for the same * {3, 2. the
forfoiture) “ shall be instituted within six months from the time of incurei
fine or forfeiture ; nothing herein contained shall extend to any person abs
or flecing from justice.” Acts 1853, p. 151, sec. 10.
The limitation of six months does not apply to the present indictment
it is not a prosecution to recover a fine or forfeiture ; it is a prosecuts
«offence™ barred only by the lapse of one year, according to the firs
section 10, just referred to. The object of the proceeding was not to ¥6k
special « fine or forfeiture,” but to convict and punish an offender. The ¥
empowered to punish the accused, upon conviction, either by fine, o
ment. The Grand Jury and the District Attorney had no eleotion’
penalty, and therefore, could not, and did not prosecuto the party for the
of a fine or forfeiture. The fact that the Judge, after the acoused
guilty of the offence charged, chose to sentence him to pay o fine, und
cretional power vested in him by statute, did not have such a retroncti
1o chango the character of the proceeding from that of a prosccution fof
which, had the Judge thought proper, might have been punished by & P
alono, into & claim for a fine merely. i
IV. The Judge sentenced the prisoner to pay & fine of $310, and in!
payment thereof, to be imprisoned for sixty days. The accused complais
the last part of the sentence the Judgre transcended his power, because €
ouly authorizes him to order an imprisonment for one month. That wo ald
rect if the Judge had only ordered the party to be punished by jmprison
But the statate provides two modes of punishment, the one imprisons
ply, and the other a fine not to be less than $250, nor greater than 308
Judge sentences the purty convicted to imprisonment, as the solo penalty
guilt, the extreme term iz onc month, and then no fine can be impos
may prefer to sentence him to pay the fino authorized by the statute, s ¥ES
may compel the person convieted to obey this sentence, by holding him $n et
until he does obey, or ik discharged by Juw,  The object of imprisonment
a case, 38 not to punixh the party for the offence of which he was convic
10 compel him 1o exeente the sentence of the court by puyment of the fine mposE
by luw, or to punish him for not ebeying the geatence of the court. Such & ¢as*
ix xpecially provided for by law.  © Fvery person being adjudged to pay o 0
ghall, in default of payment or recovery thereof, be sentenced to bo imp igonf
a poriod not exceeding one year.” See Act “relative to criminal proeees
soc. 4, (Soss. Acts, 1855, p, 151.)
Judgment aflivied, with costs.



