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Cooper and Worsham zs. The Mayor and Aldermen of Savannal.

No. 6.—Samurr Coornr and Haminron Wonsmanm, by thoir noxt .

friend, &c. vs. The Mayor and ALDERMEN of the City of Savannah.

£1.] Free persons of color are not ¢itizens as contemplated by the Constimtionl
aud laws of this State.

[2.7 A tax fwsposerd by the corporate authorities of the city of snvnmmh, of ono
hundred dollars on free persons of color, who may remove from any part of
this State, to reside in the ¢ity—who have no visible property, must be col-
1ected by hiring out such free persons of color, as provided:by the Act of 18]..5,
and not by imprisonment of such free persons of culor, as declared by the city

ordinance. Such ordimance being repugnant to the laws of tlus State, s

votd.

This was an application for discharge under a writ of Habeas
Corpus, in Chathaw county, Defore his Tonor Judge FLEMING

The fifth scction of an ordinance ]\)a%scd by the Mayor and
Aldermen of the city of Savannah on the 27th day of August 1839,
reads as follows : F .

« Tach free person of color who may remove to this city, to ro-
gide herein, from any other part of the State, shall payto the T'reas-
urer the sum of one hundred doliars, within thizty days from the-
date of his arrival as aforesaid, swhich said sum shall bo in addition
to auy poll, or other tax, assessed by this ordinance 111)031 froe
persons of color, and if tho said sum be not paid as aforesaid, tho
Mayor upon information lodged with him of said defoult, shall
and may issue his warrant, under his hand and seal, directed to
the Marshal or any of the City Constables to execute, directing
him, or any of them to arrest and commit to the common jail, such
free person of color, so in defanlt, and the said free person of c(')l-
or shall be confined therein until the said sum of money is paidy-
or he qr she shall be discharged by order of council, or due course
of law.”

It was agreed, between councel, before his Honor J udge. Flem-‘
ing, upon the return of the Iabeas Corpus, that the potitioners
wero arrested by the warrant of the Mayor of Savannah, by vir-
tuc of the above section of the ordinance of 1839, and committed'
on proof of the facts of removal and residence; they appcaled to

the Mayor and Aldermen in council, who confirmed the action of-
of the ~Mayor. And that for default of payment, the petition-
ers werc committed to the common jail.
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After argument by counsel, his Honor decided— '
“'That the question does not arise as to the power of the May-
or and Aldermen under the ordinance, but whether as a corpora~
* tion, thoy had a right to pass such an ordinance. Tor the powers
of the Mayor and Aldermen, we must look to the Acts of the
Logislnture. The 17th Section of the Act of 1825, enacts that
* the paid Mayor and Aldermen shall have power to pass all ordi-
mances, Tules, and regulations, necessavy for the government of
~ slaves and: frce persons of color, within the city of Savannah, and
. bamlets thereof.: Does this 17¢h Sect. empower the Mayor and
- Aldermen to pass the ordinance under which these petitioners
are confined?! The argument of counsel is, that no power is giv-
en to.the Mayor and Aldermen to imprison, except by the 12th
Sect. for fines, forfeitures and penalties, and that even then, the
imprisonment is limited to ten days and nights. To this it has
~ beon answercd, that the 12th Sect. applies only to white persons
* amthat the power over slaves and free persons of color, conferred;
_ by the 17th Sect. is unlimited, with the single exception that no
ordinhnce, rule or rogulation can be passed, contravening the
laws of the State, or tho institutions thercof. This answer, to my:
mind, is satisfactory, and the only question.to be determined,, is,
" whether this 17th Section conflicts with. any law of the. State, or
.~ with the Constitution. I have not been able to bring my mind
+ totho beliof that it does.’™ After giving his reasons therefor, his
bonor says: “So far from the ordinance conflicting wuth the
Jaws of the State, it has carried out the very letter and spirit of
thoto laws.” * ¥ ® * «Ay effort has been made to place-
" these potitionors upon tho fodting of citizens of our State. I
. have not the patience to attempt, an answer to this argument. I
o slmply say, they are not citizens, and God forbid they over should:
he.  Itis truo they have rights, and such rights as they have ave
protected by-our laws ; but it is not among those rights to force
themselves upon a community, who regard them as. equally dan-
gorous to themselves, and destructive of the comfort and happi-
wees of their slave population” * * * “I conclude- by say-
Img, as an oxplanation of the fact that I have not noticed certain:
. points in the argument of counsel, that I have not regarded this
~ Jaandred dollars as a tax, nor as a forfeiture, but as a municipal
 segulation, to provent the increase of free persons of color in our
Assuch I deom it equally wise and proper. It is ordered
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that the petitioners be remanded to jail.” To which devision,
counsol for petitioners excepted, and have assigned the same as
CrIoT. ‘

Joun W. Owens and McQueen McIntosu for plaintiffs in errox.

We hold that His Honor erred in determining that the 17th
Section of the Act of 1825 empowered the Mayor and Aldermen
to pass the ordinance under which the prisoners are confined.

That Section empowers the Defendants to pass Ordinances,
Rules and Regulations for the government of free perspns of color.
See Laws of Georgia, Tol. IT, 465.

The prisoners are confined by virtue of a clause of the genersl
tax ordinance of the city of Savannah, not framed for police regu-
lation, but for the purpose of raising money.

This ordinance is made under the authority conferred by the
7th Section of the Act of 1825. By that Section, the Defendants
in error aro authorized to raise money in two ways:

1st. By Poll Tax. 2d. By assessment on real and personal os-
tatd,  See Tol. IV, 464,

The hundred dollars demanded from the prisoners, if a tax, is
illegally required, as it is expressly declared to be “in addition to
the Poll Tax,” and is not assessed upon real or personal estate.

If it be a tax, legally imposed, the mode employed forits collec-
tion is illegal.

Taxes due to the city of Savannah shall be collected in the same
way as those due to the State. Vol. 1V, 465.

Taxes due to the State by free persons of color are not collect-
odin the manner pointed out by the ordinance. Prince’s Dig.
859.

But if passed by virtue of the 7th or 17th Section, it is equally il-
legal, because it contravencs the laws of the State of Georgia—
See Vol. IV, 465.

By the Common Law, a corporate body cannot force obedience
to its bye-laws by the imprisonment of the offender, nor by for-
feiture, unless the power be given expressly. Clarke's Case,
5 Coke,64. Chamberlain of London’s Case, Ibid, 63. Kirk vs.
Norill, 1, T. Rep. 118.

And this power is expressly given by the 12th Section of the
Act of 1825 alone, and the Court below decides that Section to

\
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be wholly uI')pl.ica.ble to white persons. By that Section, the im-

priso.nment is limited to ten days and nights.

m:hs :{on.o.r erred in determining that free porsons of color are

s0 far citizens as to entitle them to a residonco 3 i

vannah at their pleasure. B i

S;n Georgu.x, free persons of color have constitutional rights.—

Mlebﬂ. Pﬁzlp?t, Dudley’s Rep. 46. Habdeas Corpus will lie in

. r q«::a!ﬁ Ibid.  They may hold real estate, Prince's Dig. 197
8 ey are subject to taxation, Ibid, 859, ek

I ey , Ibid, 85 They may sue and

> :I'he ordi'nancc is unreasonable, oppressive, and unequal, and

yoid, and his HOI.IOI' erred in determining otherwise. Angel and

e dmwon corporatzon:s, top page, 289, ch. X, Sec. 5. Commonwealth

3 E‘, m'c,catcr, 3 Pick. 462. Magna Charte, ch. XIV. R. M.
Ifrlton s Rep. 26. Prince’s Dig. 810,

hi’Hauy one of t.he preceding points be sustained by this Court,,

onor erred in remanding the prisoners to jail.

®

5 R. M. Cnarvron, for Defendants in eryor.

*
The points brou.ght up may be classod undor two heads. 1st.
That the fith Section of the ordinance of the Corporation of Sa-
* vamnah is unconstitutional.
o “2d. That it is illegal—being in opposition te the laws of this
. Sate,

; ‘Id. Fme I.mrsons of color are not citizens, but residents: A
‘ is entitled to all the privileges of the State. These per-
3 ﬁ:h:r;‘ ngo;;] f.‘ll’rmc;, 794. If citizens, they could represent us

-Liegislature, for th ituti
wien e o constitution does not speak of free
& ld.Thu is neither a tax nor a fine, but a municipal regulation
_ ded to provent these persons from accumulating in the City,
Td umllzer :.]he 17¢h Section of the Act of 1834, giving power
pass all ordinances, &c., fi
e c., for the government of slaves and free
| [ :o tal:; by the Acf: of 1815, ( Prince, 859, ) the collector has a
gh y on'and hire out free persons of color, f'ailing or refu-
o pay th-mr taxes. Until hired, they must be committed.

=5
"

By the Court—W arneR, J., delivering the opinion. y
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Cooper and Worslam zs. The Mayor and Aldermen of Savannah.

1.1 The Court below, did not err in ruling the petitioners were
not citizens of this State, as contemplated by the constitution tf“d

laws theteof. .
*Frce persons of color have nover been recognized hero as
citizens ; they are not entitled to hear arms, voto for membets of
the legislature, or to hold any civil office. They have always
been considered as in a state of pupilage, and been regarded as
our wards, and for that very rcason wo should bo extremely care-‘
ful to guard and protect all the rights sccrn:cd to them by }oul
municipal regulations. They hm‘c. no poletzca«-l rights, but thoy
have personal rights, one of whicl 1s p(.‘,rson.al hbcl:ty. The peti-
tioners complain that they are illcgally imprisoned in the common
jail of the city of Savanmah. It appears from. the 'tmnscmpt .of
the record, that the petitioners were ar rested and imprisoned by vire
tue of awarrant issued from under the hand of tho Ma?ror o'f the city
of Savannalb, on the 14th day of October, 1847, for a violation of the
5¢1, Section of un ordinance passod by the Mayor and A]donn.en
of the city of Savaunnah, on the 27th day of August, ,183.9' which
reads as follows: “An prdinance to amend and cqnsohdato the
various ordinances of the city of Savannah; for raising a fund f‘or
the support of a watch in the city of Sa,va:mmh, a_.nd to prescribe
the modo of asscssing and collecting taxes 1n the city of Savannah‘,
and for other purposcs connected therewith.” ‘.‘ Bach ff'eo pets
son of color who may remove to this city to reside herein, from

any other patt of the State, shall pay to the Treasurer the sum of

one hundred dollars, within thirty days from the date of his atri-
val ts aforesaid, which said sum shall bo in addition to any poll ot
other tax, assessed by this ordinance upon free persons of f:olor,
and if the same be hot paid as aforesaid; the Mayor, upon mfot‘-
mation lodged with him of said default, shall and may issue hig
warrant under his hand and seal, directed to the 1\.Iarslw.1 or to
any of the city constables to exccute, dirqc?ing him or any of
thom to arrest and commit to the common jail such free porson'
of color so in defuult, and the same free porson of color, shall bé
confined therein until the said sum of money is paid, or ho of

she shall be discharged by order of council or due course of law.

: o5 d af

*Note.~By a joint resolntion of the T.cgislature of Georgia, 1 1?‘4~.1{: :;';:
wnanimously Resolved, that free negres are 1ot citizens of thcoU. S., sz z E
Georgia willnever recognize such citizenship.” Pam. déls, 1842, p- 182p. [Rer. \
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By the 7tk Section of the Act of 24th Dec. 1825, authorizing the

sorporation of the city of Savannah to assess taxes, &e. it is provi-

" ded that such taxos shall be collected by the proper officers, in such

~ annor as the taxes of the State are collected and enforced.

The 12tk Section of the Act provides that where there is noi
ther lands, goods or chattels to be found, out of which to collect
the penalties imposed by warrant of distress and sale, then it
ahall bo lawful for a majority of the Mayor and Aldermen, by ex-
geution duly issued, to imprison the offender in the common jail

* of tho county of Chatham, not to excecd ten days and nights.—

- The 17¢h Soction of the Act gives to the Mayor and Aldermen

full power to pass all ordinances, rules and rcgulations necessary
~ for the government of slaves and free persons of color within the

ity of Savannah and hamlets thereof. The 204 Section of the
Act prohibits the corporation of the city of Savahnah, from pas-

| King any ordinance, rule or regulation, contravening the laws of

this State, or tho Constitution thereof. Dawson’s Compilation,

- A4-0,

{8 That the corporate authorities of the city of Suvanuah have
amplo power conferred on them by the Legislature, by the 17¢%
Bection of the act of 1825, to make-all such rules and regulations
a8 way be deemed proper for the well-being and safety of the
jnbabitants of the city, in regard to the conduct and residence of
free persons of color within the corporate limits of the city, wo

- o not doubt; but the question presented by the record, and bill

ol exceptions now before us, is, whether the petitioners are im-
peisoncd for the violation of any rulo or ordinance made by the
gorporation under the 172% Section of the Act for that object, or
whether they are imprisoned for the nen-payment of a tax, im-
posed by the corporate authorities of the city. The right of the
¢ity authorities to impose a tax upon free persons of color within
the corporate limits of the city, is recognized. But if the ordi-
Babes which the petitioners are charged to have violated be a zaz
@rdinance, and the offence for which they aro imprisoned is the

= sem-payment of the tax imposed by such ordinance, then, in our

Jsdgment, theirimprisonment is illegal. While we admitthe right

&l the corporation to impose and collect the tax specified in the

etdinanco; yot we deny the right of the corporation to enforce
R collection by imprisonment.

lltkquito apparent, we think, from the facc of the act of 1825,
YOL. IV, 10
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that the taxes authorized to be assessed by the corporate authori-
ties of the city of Savaunah, should be collected in the sameo man-
ner as the taxes of the Statc are collected, with the exception of

the ten days and nights imprisonment authorized by tho 12¢% Sec-" 1§

tion of the Act. 'The 12tk Section, however, in our judgment,
was intended to apply to free white persons.

By the 9tk Section of the Act of 1815, it is declared, “In all
cases where free persons of color shall fail or refuse to pay the
taxes charged against thexn, and shall have no property on which
to levy, the collector may levy on and hire out said free person
of color for such price as will produce the amount due the State.”
Prince's Dig.859. The Cowrt below was of the opinion that the
non-payment of the onc hundred dollars, for which the petition-
ers were imprisoned, was not a tax, and therefore refused to dis-
charge them.

The object of the ordinance enacted by the Mayor and Alder-
men of the city of Savannah, appears upon its face to be to raise
fund for the support of a watch in the city, and to prescribo the
modo of assessing and collecting taxes in tho city of Savannah,
and for other purposes connected therewith.

Indeed, the 5% Section of the ordinance declares, each free
person of color who may remove to the city to reside, shall pay
10 the treasurer the sum of one hundred dollars in addition to any
poll or other taz, assessed by this ordinance upon free persons of
color.

“When weo take into consideration tho object of the ordinance, as
well as the ordinance itsclf, our minds arc irresistibly forced to
the conclusion that the section which imposed the payment of one
hundred dollaxs on free persons of color removing to the city ¢o
reside, from other parts of the State, is a tax, and nothing else but &
tax, and being a tax, its collection cannot be enforced, by the impris-
onment of the petitioners. The mode for collecting the tax is
pointed out by the act of 1815, whick provides the petitioners
shall be hired out for the payment of their taxes, and that portion

of the ordinance which declares the petitioners shall be impris- 5

oned for the non-payment of the onc hundred dollars tax. imposed,
is repugnant to the laws of the State and void.

Tt was insisted, however, on the argument, that admitting it was
a tax, the petitioners might be detained in prison until arrange-
ments could be made to hite them out, in accordance with the

- ey T ——r——_r—
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provisions of the statute. The answer to that argument is, no
mh object appears on the face of the warrants of commitment
. which are returned as the cause of their caption and detention.

Let the judgment of the court below be reverse ;
. "oV d o
- ors discharged. ersed, and the petition

'

No. 7.—CuarLes SpaLpine, Admr, &c. plaintiff in error, vs. ANy
: Griae, defendant in error.

[1;1] IAn instmmem:' conveying slaves, importing an absolute gift on its face, end

uly recorded, with a condition that if the grantee should die before the gran-
tor, the property shall revert; and with a proviso that the grantee shall pay to
each slave two dollars per month during their natural lives—is not a testa-
mentary paper, but a deed.

[!-J”'ll‘b:s cl;iiterio;lufor determining whether an instrument is a deed or & will, is

ntention of the maker as to the charactor of the est i
: ale, &
when the estate is to take effect, e v
{3.] The estate created by this instrument i
is an absolut i
upon a condition subsequent. gk 5 i

[4.) Nakf:d Possession is not per se, o bar under the statute of limitations, when
the beginning of the possession is permissive. -

[s.]) Poeelclxulon oi: property by agreement with the owner, entered into at the
time when Eho title is exeguted by the grantor, is not adverse possession, and
etl:;tu no title under the statute; butit may become adverse possession by a

' :ho l:;:ti t;:le by the tenant, brought home to tho knowledge of the owner; and

. commences to run only from the time that the ki g
claim is thus brought home. T

[C;Lbeclamtiom of the tenant that he is in possession in his own right, where
- commencement of the possession is permissive, and not brought home to

knowledge of the owner, does not constitute adverse possession.

7.] This deed i i i H . —
[ ]. 'y is not in conflict with the laws of Georgia, prohibiting manu-

" ''This was an action of Trover in Effin i
< gham Superior Court
tried before Judge Fleming. Y ey

The .facts of the case necessary to be understood, are fully
sot out in the opinion of the Court,
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