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lnt the evila intended to be checked, and ofenses forbidden
'by this act, and turn to the proof in‘this case, and see the
character of acts shown to have been committed by some
one, we feel no hesitancy in saying, that whenever parties
shall be regularly convicted after a fair and impartial trial,
in acoordance with the forms of law, of such offenses, we
#hall feel no hesitancy in enforcing sternly the penalties
provided by the statute.

Every home in this Btate is entitled to be protected from
intrusion and outrage, whether it be the mansion [165]
of the wealthy or the hovel of the poorest man in the
land. :

It should be the pride and boast of every citizen to
make the law po effective in its protective power, that we
may be able to say of our country, as Cannlng said of
the pessant homes of England, “that the winds ard rains
may enter them, but, without the warrant of law, the

King dare not do it.” We can only attain this desirable’

end by punishing promptly and severely all who sbhall
dare, in violation of law, to intrude upon the manctities
of that place in whieh no forbidden or uminvited foot
should ever be permitted to tread.

Note.—The case was reversed on other polnts, Simntien

James Andrews v. The State, The State v. Frank
O'Toole, and The State v. Elbert Custer.

1 Camrvine Amms. Constitution. The Act of 1870, ¢. 18, to prohibit
the carrying of deadly weapons, is constitutional.
1. ComerrromoNal Law. Oonstitution of U. §. Amendments not re-
" strictions om Bfetes. The Comstitution of the Unlted States, Art.
8, of Amendments, declaring the right of the citizen to bear arms,
iz a restriction alone upon the United Btates, and has no applies-
tien s the Biate Goveraments.
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3. BaMr. Right to bear arme. Oommon defense. The right to bear
arms for the common defense does mot mean the right to bear
them ordinarily [168] or commonly, for individual uefense, but
has reference to the right to bear arms for the defense of the

-community agalnat invasion or oppression.

4. Banx. Bame, Right to keep and use. The citizen has, at all
times, the right to keep the arms of modern warfare, and to use
them {n such manner as they may be capable of belng used, with-
out annoyance and hurt to others, In order that he may be train.
ed and efficient in thelr uge.

b. Bamr  fome. Same. Rcgulations of. Arms of warfere. The
right to keep arms of warfare can not be prohibited by the Leg-
islature under the permissive clause of Lhe Constitution of 1870,
allowing the Leglslature to regulate “wear!ng” of arms. The use
of such arms may be restricted as to manner, time or place, dus
regard belng had to the right to keep wud bear, for the constitu-
tional purpose, but can not be prohibited,

8. BAME.  Right to prohidit other arma, The right to keep or bear
other arms, not belng protected by the Constitution, may be abso.
lutely prohibited.

[Cited in; 7 Bax., 80; 1 Lea, 716; 12 Pickle, 247.]

FROM GIBBON, CARROLL AND HENRY,

The case of The State v. Andrews, was trled In the Clrcuit Court
ol Gibson County, at February Term, 1871, before Gip. B. Brack, J.,
and upon a conviction, defendant appealed.

O’Toole was indicted in the Circuit Colirt of Carrol],
where, at May Term, 1871, he moved to quash before
James D. Porter, J,, on the ground that the Act of 1870,
¢. 13, was unconstitutional, and because the indictment
did ot charge that the pistol was a belt pistol, or pocket
pistol. The indictment being quashed on both grounds,
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the District Attorney, J. D. Dunlap, appealed to this
Court.

Custer was indicted in the Circuit Court for Henry
county, at Beptember Term, 1870; and at January Term,
1871, J. D. Porter, J., presiding, defendant suhmitted,
[167) was fined, and ordered to be imprisoned. There-
upon, the District Attorney, Dunlap, moved that he be
reqitired to give sureties to keep the peace, which being
refused, he appealed for the Btate, g

Alvin Hawkins, for Andrews and O'Toole, insisted that,
by Article 2 of the amendments to the Constitution of
the United Btates, the right to bear arms was protected.
Also by Art. 1, 8. 26, of the Constitution of 1834. He re-
lied on Aymette v. The State, 2 Hum,, 164; cited the Con-
stitution of 1870, Art. 1, 8. 26; insisted that the power
to regulate did not involve the power to prohibit, and
that this act was a prohibition. That in Aymette’s case
the arms carried were not arms of warfare, the wearing
of which the Legislature had the power to prohibit; that
this is the only point decided in that case—all else is
dictum. He insisted that the words relied upon by Judge
Green as restrictive, i. e, “for the common defense,” could
not be of any effect, as the right was guaranteed without
any such restriction in the Constitution of the United
States; that the necessity was not ouly to keep them at
all times, but to be inured to their use by constantly bear-
ing them about with tkem; that the power in the Con-
stitution of 1870 to regulate the wearing of arms, implies
a right to wear as well as to bear arms, and that this right
was subject only to be regulated, not destroyed.

"J. N. Thomason, for Cneter, insisted that the indict-
ment was bad, for not showing what sort of pistol wus
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carried. He insisted upon the protection of the Consti-
totion of the United States, and of the Btate, and that
[168] the Legislature bad no power over the arms of oiv-
llized warfare, but might prohibit the carrying of other
arms,

Attorney Genera)l Heiskell, for the Btate, imsisted that
Article 2, of the amendments to the Cobnstitution of the
United Btates had no application to Btates; that it was
an imputation on the statesmanship of any convention
to suppose that they meant to put & cometitutiomal lim-
ftation on the power of the people to restriet the priv-
ilege (curse) of carrying deadly weapons. Aymett’s case
negatives this construction, and puts on it a meaning
worthy of statesmen, protecting rights of freemen, not of
rufians and cut-throats. To atiribute to the Convention
of 1870, such an intention, in view of the state of thimgs
then existing, would be to impute to them utter inca-
pacity. The Constitution of 1870 comtains an express
power to regulate the wearing of arms, not to regulate
the mode, but the thing, the subject; equivalent to adopt
rules concerning, to pass laws relative to. To regulate
is not necessarily to permit. Regulations are simply rules.
Rules concerning a thing may be mandatory, directory,
restrictive or prohibitory—aflfecting the mode or going
to the substance. If they can not prohibit carrying arms,
they may, by regulation, determine what arms may be
carried, what shall be proscribed; may declare where
they may be carrled, and when they may be earried, as well
as declare the mode. If weapons of warfare are protect-
ed by the Constitution, still they are subject, by the ex-
ception, to regulation in reapect to times, places and
modes. In this act they restrict the time to journeys
out of the county, but do not restrict the mode.

[168] The legislntive power is the power of the whole
people, acting by their representatives. If they choose in
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that mode, to declare their willingness to part with a por-
tion of their own liberty, in order that by the same law
the evil minded may be restrained, who shall say nay?
In the exercise of this great power by the people, they

‘are not to be held to have tied their own bands, except

where the Conetitution makes it clear that they so in-
tended.

The protection of minorities is one object of constitu.
tional provisions. The protection of majorities is com~
mitted to the Legislature. They may protect themselves
trom the diabolical minorities by any act to which they
are willing to submit themselves. The courts will net
strain the Constitution to restrain legislation, but in a
doubtful case will defer to the legislative judgment.

In the ease of Aymette v. The Btate, Judge Green fakes
a proper view of the Constitution. In Alabama, about the
pame time, the same view was taken in the case of The
State v. Reid, 1 Ala., 612. In each the Constitution is
treated as an instrument worthy of statesmen, and con-
strued in the light of History; but in both there are points
which will not bear critical examination. These cases
strike out the true principle that it is the bearing of arme,
not for private broils and purposes of bloed, but in de-
fense of 8 common cause; as citizen soldiers bearing arms
for the defense, in common with each other; not come
monly; i. e, on ordinary occasions. They looked te his-
tory for the occasions when the people met, bearing arms
for the common defense; when they extorted from King
John the great charter; when they vanquished Charles
I; when they dethroned James 11. They refer [170] teo
the laws to restrict carrying arms in certain places, and to
certain persons, which gave rise to no complaint, remon-
strance or repeal; they refer to laws by which communi-
ties and classes were disarmed by discriminating regula-
tions; and such laws were declared against, but in the
very declaration, the right to legislate on the subjeot, is
w0
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recognized. It was this great political right that our
fathers aimed to protect; not the claims of the assassin-
and the cut-throat to carry the implements of his trade.
They. would as soon have protected the burglar's Jimmy °
and skeleton key. ok

The keeping of arms is protected, but that right is not
infringed by this law. The citizen may keep arms in his
house. may carry them about his own premises, may buy
and carry them home, may take them to bave them re.
paired. This is not carrying them in the sense of the
statute. Of a porter carrying a box of pistols in his
wheelbarrow or on his shoulder, we would not say he car
ries arms; of a man carrying the separated parts of a pis.
tol in a basket or bundle, we would not Bay he carries a
pistol. The statute is to have a reasonable construction.
“Carry arms” is a military command. To carry arms, or
to bear arms, is something different from merely support.
ing the weight, or removing from place to place,

The clause in the Constitution of 1870 was introduced
to avoid controversy over the adverse views in the cases
of Bimpson and of Aymette, not to imply anything,

Frezuanw, J., delivered the opinlon of the Court.

The questions presented for our decision in these eases,
Involve an adjudication of the constitutionality of [171]
the act of the Legislature of Tennessee, passed June 11,
1870, entitled “An act to preserve the peace and prevent
homicide.”

The first section provides, “that it shall not be lawful ,
Tor any person to publicly or privately carry a dirk, sword- 4
cane, Bpaniah stiletto, belt or pocket pistol or revolver.
Any person guilty of a violation of this section shall be

shall pay a fine of not less than ten, nor more than fifty

dollars, and be imprisoned at the discretion of the courr,
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for a period of not less than thirty days, mor more
than six months; and ehall give bond in a sum not exceed-

. ing one thousand dollars, to keep the peace for the next

gix monthe after such conviction.”

The second section imposes upon all the peace officers |

of the State the duty of seeing this act enforced. The
third section makee ceriain exceptions in favor of officera
and policemen, while bona fide engaged in their official
duties in execution of process, or while searching for, or
engaged in arrest of criminals, and in favor of persons
bona fide assisting officers of the law, and persons on a
journey out of their county or Btate.

These are the leading provisions of this statute, and
present the points of attack made upon it in argument
at the bar.

It ie first insisted, that it is in violation of, and repug- .

nant to the second article of the Amendments to the Con-
stitution of the United States, which is, that “a well regu-
lated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be
infringed.” }

[172] On the other band, it is maintained by the Attor-
ney General, that these amendments have no application
to ‘the States, and spend their force by limiting the pow-
ers of the Federal Government; and are, in their nature
simple restraints imposed by the Btates upon the govern
ment created by them, and therefore we can not look to
this article in order to test the walidity of the acts im
question. Upon the face of this article, it miglt have
been plausibly insisted that it would have been operative
upon, and control the action of the State, as well as of
the Federal Government; and this position would appa-
rently be strengthened by the other provision of the

o gt Eon 6 THE Dnited Shetes; Aet! 0 52, thirt-thi+ -~ szl

Constitution, and the laws of the United Btates which
sball be made in pursuance thereof, shall be the supreme
147
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* . daw of the land, and ‘the judges in every Btate shall be
- bound thereby, anything in the constitution or laws of
any State to the contrary notwithstanding. It will be
seen, however, that it is the “Oonstitution, and laws made

in- pursuance thereof,” that are the supreme law of the _1

‘and, so that we are to turn to that instrument, and ascer
tain what, by its fair construction and exposition, was
intended to be allowed or prohibited, and to what powers
ite limitations and restrictions were applicable. et

With this view, we examine'the question in reference to:
the proper application of the article of the amendment
urder consideration.

The case of Barron v. The Mayor and Oity Council of
ke City of Baltimore, 7 Pet., 485, Ourtis’ ed., presented the
question of the taking of private property, by the cor
poration [173] of the city, as it was assumed for publio
use. .. It was ingisted, in favor of the jurisdiction of the
Bupreme Court of the United Btates, to review the decision
of the Btate court, that the case was within and arose
under the provision of the Constitutional amendments,’
‘Art. 5, prohibiting the taking of private property for pub-
He use, without just compensation. That this amend
ment, being in favor of the liberty of the citizen, ought

- .to be 80 construed as to restrain the legislative power of a
Btate, as well as that of the United States. The ques .
tien was discussed with his usual ability, by Chief Jus.
tice Marshall, and he lays down the propoeition: “That
the Constitution wae ordained and established by the
people of the United States, for themsélves, for their own
government, and not for the government of the individual
States. Each Btate established a constitution for itself
and, in that constitution, provided such limitations and
restrictions on the puwers of its particular government

e idte-judgment-diatated, - The:people.of-the. United Btatens
formed much a govermrment for the United Btates as they
sapposed best adapted to their situation, and best omlou.
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lated to promote their interests. The powers they con.
ferred on this government were to be exercised by itself;
and the limitations on power, if expressed in general
terms, are naturally, and we think, necessarily applicable
to the government created by the instrument. They are
limitations of the power granted in the instrument itself;
not of distinet governments, framed by different persons
amd for different purposes.” The learned Judge, after
arguing the question at some length, says: “If in every
inhibition intended to act on State power, [174] in the orig-
inal Oonstitution, words are employed to express that
intent; some strong reason must be ehown for departing
from thie safe and judicious course in framing the amend-
ments, before that departure can be assumed.,” He then
goes on to demonstrate that no such reason existed. He
says: “Had the people of the several Btates, or any of
them, required changes in their constitutions; had they
required additional safeguards from the apprehended en-
croachments of their particular governments, the remedy
was in their own hands, and would have been applied by
themselves. A convention would have been called by the
discontented State, and the required improvements would
have been made by itself. Had the framers of these

- amendments intended:them to -be limitations on the powers

of the Btate governments, they would have imitated the
framers of the original Oonstitution, and have expressed
that intention.”

The Court, therefore, held that the provision of the 5th
amendment, declaring that private property shall not be
taken for public use without just compensation, was in.
tended solely as.a limitation on the power of the Govern-
ment of the United States, and was not applicable to legis-

- lation -of the Btates. ~Bee, also, 5 Wak, 479-80; and numer-+ -
“ = ouk’ ‘other” rasesdecided +by- the ‘Supreme -Oourt of tthe:>

United Btates, cited in pote to case of Barron v. City of
Baltimore, Curtis’ ed., 468.
149
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We need cite no authority to sustain the proposition
that, upon a question involving the construction of the
Constitution of the United Btates, or the just power of
that government under said Constitution, the [175] de-
cisions of the United States are binding on this Court, as
well as all other courts of the Btates.

The Btate Leislature is not, then, limited in its powers
on this subject by this article of the Constitution of the
United Btates; it is a limitation, whatever be its construo.
tion and meaning, upon the powers of the other govern.
ment, ordained and established by the people of the States
themselves, or their Conventions or Legislatures.

We come now to the Constitution of the Btate of Ten-
nessee, and endeavor to see what restrictions or limita-
tions the sovereign people of Tennmessee have chosen to

place upon themselves, in reference to this subject, for

the géneral good.

First, it may be assumed as almost an axiom in our law,
with reference to the Legislatures, or law-making body of
the Btates, that there is no limitation upon their powers,
except such as are found either in the Constitution ef he
United Btates, or of the Btate itself. Plenary power in the
Legislature, for all purposes of civil government, is the
‘rule.“A prohibition' to exercise a particular power, fs an
exception: Cooley, Const. Lim., 88, 89; People v. Draper,
156 N. Y,, 543,

We do not, however, hold the power of the Legislature
to be supreme for all purposes, when not-in terms prohib-
ited by one or the otlier of these Constitutions. We find
limitations upon the powers of Btate Legislature, as clear-
ly defined by fair construction and implication, and as
binding as i expressed in 8o many words.

o owh"Btates, between the thiee departments. [176]

legislative, judicinl and executive, involves restraint upon

the action of the Legislature. that is imperative, and wmay,
Fv

| The division or separation of the powem_qt__gqygm@gm__
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‘bé fairly arrived at with sufficient certainty by the appli-

cation of the principle that it is the Legislature that is the
law-making power. The wellsettled common law defini-
tion of a law is, a rule of action prescribed by the law-
making power. It must, then, of necessity, (subject to
possible exceptions,) be an enactment operative in the
future, in so far as it is to be a rule of action prescribed
for the people of the Btate. No enactment of a Legisla-
ture can, in the nature of things, reach back, and control
or give direction to an act already accomplished. It was
complete from the moment of its birth, so to speak, and
can not be influenced or affected by another act, subse-
quent in time.

'This view, however, is only incidentally mentioned, as
presenting a ground of limitation on the powers. of Btate
Legislatures.

The Constitution of Tennessee, of 1834, Art. 1, 8. 24, of
the Bill of Rights, is: “That the sure and certain defense
of a free people is a well regulated militia; and as stand-
ing armies In time of peace are dangerous to freedom, they
ought to be avoided, as far aa the circumstances and safety
of the community will admit; and that in all cases, the
military shall be kept in strict subordination to the civil
authorify " Bection 25 exempts cituens, except such as

~ ‘@re in'the army of the United States, or militia‘in actual

service, from punishment by martial law.. Then follows
section 26, which provides “ihat the free white men of
this State have a right to keep and bear arms for their
common defense.”

[177] Bection 24, in the Oonntitutmn of 1870, is the same
68 in the Constitution of 1834.

Bection 28 is: “That the citizens of this Statc have a
right to keep and bear arms for their common defense.
But the Legmlnfure shall have power by law, to regulite
the wearine of arms. with a view to prevem erime

M ual la the fulr and legitimate meaning of Lhis cluuse
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of the Constitation, and what limitations does it lmpo'qé
on the power of the Legislature to regulate this right?
is the question for our consideration.

What rights are guaranteed by the first clause of this
sec., 26, “that the citizens have a right to keep and to
bear arme for their common defense?” We may well
look at any other clause of the same Constitution, or of
the Constitution of the United States, that will serve to
throw any light on the meaning of this clause. The first
clavse of section 24 says, “that the sure defenwe of a free
people is a well-regulated militia.” We then turn to
-Art. 2, of amendments to the Constitution of the United
Btates, where we find the same principle laid down in this
language: “A well-regulated militia being necessary to
the security of a free state, the right of the people to keep
and bear arms shall not be abridged.” We find that, neces. .
sarily, the same rights, and for similar reaeons, were be-
ing provided for and protected in both the Federal and
Btate Constitutions; in the one, as we have shown, against
infringement by the Federal Legislature, and in the other,
by the Legislature of the Btate. What was the object
held to be so desirable as to require 'that its attainment
should be guaranteed by being inserted in the fundamen-
tal law of [178] the land? It was the efficiency of the

" people as soldiers, when called into actual service for the

security of the Btate, as one end; and in order to this,
they were to be allowed to keep arms. What, then, s
involved in this right of keeping arms? . It necessarily
involves the right to purchase-and use them in such a way
as is usual, or to keep them for the ordinary purposes to
-which they are adapted; and as they are to- be kept, evi-
dently with a view that the citizens making up the yeoman-
ry of the land, the body of the militia, shall become fa-
miliar with their use in times of peace, that they may the
~ more ‘efficiently uge them in times of war: then the right
to keep arms for this purpose involves the right to prao-
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tice thei.r 'me, in order to attain to this eficlency. The
~ right and use are guaranteed to the citizen, to be exercised

and enjoyed in time of peace, in subordination to the gen- -
eral ends of civil soclety; but, as a right, to be maintained
in all its fulness.
. The right to keep arms, necessarily involves the right
to purchase them, to keep them in a state of efficiency
for.use, and to purchase and provide ammunition suit-
able 'for such arms, and to keep them in repair. And
clearly for this purpose, a man would have the right
to .carry them to and from his home, and no one could :
claim that the Legisiature had the right to punish him
for it, without violating this clause of the Constitution.

But farther than this, it must be held, that the right
to keep arms involves, necessarily, the right to use such
arms for all the ordinary purposes, and in all the ordinary
modes usual in the country, and to which arms are adapt-
ed, Himited by the duties of a good citizen in [178] times
of peace; that in such use, he gshall not use them for vio-
lation of the rights of others, or the paramount rights
of the community -of which he makes a part.

Again, in order to arrive at what is meant by this clause
of the Btate Constitution, we must look at the nature of

*“the thing’itielt, the Mght-to keep which.is. guaranteed. ..., 4

It is “arms;” that is, such weapons as are properly desig-
nated as such, as the term is understood in the popular
language of the country, and such as are adapted to the
ends indicated above; that is, the efficiency of the citizen
as a soldier, when called on to make good “the defence of
A .tree people;” and these arms he may use as a citizen,

in all the usual modes to which they are adapted, and "~ '~

common to the country.

What, then, is he protected in the right to keep and
“thus use?  Not évery thing that may be aseful for offense
or defense: hut what may properly be inclnded or under-
stood under the title of arms, taken in counection with
1568
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the fact that the citizen is to keep them, as a citizen.
Such, then, as are found to make up the usual arms of the
citizen of the counntry, and the use of which will properly
train and render bim effictent in defense of his own liber-
ties, as well as of the Btate. Under this head, with a
knowledge of the habits of our people, and of the arms
in the use of which a soldier should be trained, we would
hold, that the rifle of all descriptions, the shot gun, the
musket, and repeater, are such arms; and that under the
Constitution the right to keep such arms, can not be in-
fringed or forbidden by the Legislature. Their use, how-
ever, to be subordinated to such regulations and limita-
tions as are or may be authorized by the law [180] of the
land, passed to subserve the general good, so as not to
infringe the right secured and the necessary incidents to
the exercise of such right.

What' limitations, then, may the Legislature impose on
the use of such arms, under the second clause of the 26th
section, providing: “But the Legislature shall have power,
by law, to regulate the wearing of arms, with a view to
prevent crime?”

In the case of Aymette v. The State, 2 Hum., 159, Judge
Greene said, that, “the convention, in uecuring the public

- political right- in- question, ‘did -not intend- to' take ‘away.
from the Legislature all power of regulating the social
relations of the citizen upon this subject. It is true, it
{s somewhat difficult to draw the precise line where legis-
lation must cease, and where the polticagl right begins,
but it is not difficult to state a case where the right of
_the Img:alature would exist.” This was sn}d hu neference ;
‘to the clause of the Constitution of 1834." 3

The Convention of 1870, knowing that there had been
differences of opinion on this question, have conferred
-on-the Legislature-in ‘this added <lause, the right to reg-
ulate the wearing of arms, with & view to prevent crima.

It is insisted by the Attorney General, as we under
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Lta.nd his argnment,* that this clavse confers power on
the Legislature to prohibit absolutely the wearing of
all and every kind of arms, under all circumstances. [181]
To this we can hot give our assent. The power to regu-
Jate, does not fairly mean the power to prohitit; on the
contrary, to regulate, necessarily involves the existence
'of the thing or act to be regulated. When applied to con-
duoct or the doing of a thing, it must, of necessity, mean
isome check upon, or direction given to that conduet or

- |course of action, implying the act being performed, but

subject to certain limitations or restraints, either as to
manper of deing it, or time, or circumstances under which
it is or may be done. Adopt the view of the Attorney
General, and the Legislature may, if it chooses, arbitrar-
ily prohibit the carrying all manner of arms, and then,

‘there would be no act of the citizen to regulate,

| But the power is given to regulate, with a view to pre-
vent crime. The enactment of the Legislature on this

‘subject, must be guided by, ard restrained to this end,
and bear some well defined relation to the prevention of

crime, or else it is unauthorized lby this clause of the

‘Constitution.

It is insisted, however, by the Attorney General, that,

if we hold the Legislature has no power to prohibit.the .

wearing of arms absolutely, and hold that the right ge-
cared by the Constitution is a private right, and not a
public political one, then the citizen may carry them at
all times and under all circumstances. This does not fol-
low by any means, as we think. 3

While the private right to keep and use such weapons

a8 we have indicated as arms, is given as & private right, -

its exercise is limited by the duties and proprieties of so-
cial life, and such arms are to be used in the [182] ordi-

*It will be seen, by reference to the argument, that ths judge has
not in this and the following paragraphs, caught Its spirit with his
wonted accuracy. And see p. 199 In nota,
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nary mode in which used in the country, and ‘at the usual
times and places. Such restrictions are implied upon
their use as are thus indicated. 3
-, , Therefore, a man may well be prohibited from carry-
~“ing his arms to church, or other public assemblage, as the
carrying them to such places is not an appropriate use
of them, nor necessary in order to his familiarity with
them, and his training and efciency in their use. As to
arms worn, or which are carried about the person, not
being such arms as we have indicated as arms that may be
kept and used, the wearing of such arms may be prohib-
ited if the Legislature deems proper, -absolutely, at all
times, and under all circumstances. ' '
It is insisted by the Attorney General, that the right
to keep and bear arms is a politica), not a eivil right. In
this we think he fails to distinguish between the nature:
of the right to keep, and its necessary incidents, and the
right to bear arma for the common defense, Bearing
arms for the common defense may well be held to be a
political right, or for proteotion and maintenance of such
rights, intended to be guaranteed; but the right to keep
them, with all that is implied fairly ds an incident to tbis
right, is a private individval right, guaranteed to the
sitizen, not the mol jer.

*It is said by the Attorney Gemeral that the Legisla-
ture may prohibit the use of arms common in warfare, bat
Rmot the use of them in warfare; but the idea of the Coun.
stitution is, the keeping and use of such arms as are use-
ful either in warfare, or in preparing the ‘@itizen for their
use in warfare, by training him as a citizen, to their use
in times of peace. In reference to the second [183] arti-
ele of the Amendments to the Constitution of the United
Btates, Mr. Btory says, vol. 2, s. 1897: “The importance
- of this article will scarcely be doubted by any persons who
have duly reflected upon the subject. The militia is the
paturel defense of a free country against sudden foreign
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invasion, domestic insurrection and domestic usurpa-
tions of power by rulers. It is against sound policy for
a free people to keep up & large military establishment
and standing armies in times of peace, both from the enor-
mous cxpense with which they are atterded, and the fa-
cile means which they afford to ambitious rulers to
subvert the government, or trample upon the rights of
the people. The right of the citizen to keep and bear arms,
has justly been considered as the palladium of the liber-
ties of the republic, since it offers a strong moral check
against usurpation and arbitrary power of rulers; and will
in general, even if these are successful in the first in.
stance, enable the people to resist and trinmph over them.”

We cite this passage es throwing light npon what wue
intended to be guaranteed to the people of the Btates,
against the power of the Federal Legislature, and at the
same time, as showing clearly what is the meaning of our
own Constitution on this subject, as it is evident the Btate
Constitution was intended to guard the same right, and
with the same ends in view. So that, the meaning of the
one, will give us an understanding of the purpose of the
other.

The passage from Btory, shows clearly that this right

. was intended, as we have maintained in this opinion, and &

was guaranteed to, and to be exercised and enjoyed [184]
by the citizen as such, and not by him as a soldier, or in
defense solely of his political rights.

Mr. Story adds, in this section: “Yet though this truth
would seem to be o clear, (the importance of a militla,) it
can not be disguised that among the American people,

" theie is &'growing indifference ‘to any system.of militin -

discipline, and a strong disposition, from a scuse of its
burdens, to be rid of all regulations. How is it practi-

. ¢able,” be aske, “tp. keep the people duly armed withont

rome organization, it is difficult to see. Ther: i certain-
ly no small dunger that indifferemce may lead to disguat.
b1 B
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and disgust to contempt, and thus gradually undermine
all the protection intended by this clause of our pational
bill of rights.” ; ;

We may for 2 moment, pause to reflect on the fact,
that what was once deemed a stable and essential bul.
wark of freedom, “a well regulated militia,” though the
clause still remains in our Constitutions, both Btate and
Federal, has, as an organization, passed away in almost
every Btate of the Union, and only remeins to us as a
memory of the past, probably never to be revived.

As we understand the able opinion of Judge Green, in
the case of Aymefte v. Btate, 2 Hum., 158, he holds the
same general views on this question, which are to be
found in this opinion. He says: “As the object for which
the right to keep and bear arms is secured is of a general
nature, to be exercised by the people in a body for their
common defense, so the arms—the right to keep which
is secured—are such as are usually employed in civilized
warfare, and constitute the ordinary military equipment.
If the citizens have these arms [185] in their hands, they
are prepared in the best possible manner, to repel any
encroachments upon thelr rights by those in auathority.”

He says, on p. 169: “The Legislature, therefore, have
& right to prohibit the wearing or keeping weapons dan-

gerous to the peace and saféty of the citizens, and which

are not usual in civilized warfare, or would not contrib.
ute to the common defense.” And we add, that this right
to keep arms, though one secured by the Constitution,
with such incidents as we have indicated in this opinion,
yet it is no more above regulation for the general good

than any otber right. The right.to hold .property. is se.

cured by the Constitution, and no man can be deprived
of his property “but by the judgment of his peers, or the

“law of the land* -1 the titisen is- povsessed of & Hiotec:
- -under the Constitution it is protected and his right guar-

anteed, but he could mot, by virtue of this guaranteed th
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tle, claim that he had the right to take his horse into a
church to the disturbance of the people; nor into a publio
assemblage in the streets of a town or city, if the Legis-
lature chose to prolibit the latter and make it a high
misdemeanor.

The principle on which all right to regulate the use
f public of these articles of property, is, that no man can
80 use his own as to violate the rights of others, or of
the community of which he is a member. .

Bo we may say, with reference to such arms, as we
have held, he may keep and use in the ordinary mode
known to the country, no law can punish [186] him for so
doing, while be uses such arms at home or or his own
premises; he may do with his own as he will, while doing
no wrong to others. Yet, when he carries his property
abroad, goes among the people in public assemblages
where others are to be affected by his conduct, then he
brings himself within the pale of public regunlation, and
must submit to such restriction on the mode of using or
carrying his property as the people through their Legis-
lature, shall see fit to impose for the general good.

We may here refer to the ca of Bliss v. Common-
wealth, 2 Littell, Ky. R., 90; State v. Reid, Alabama R.,
612, and case of Nunn v. Btate of Georgia, 1 -Kelly Rep.,

1243, as containing much of interesting and able discua. .

sion of these questions; in the twe last of which the gen-
eral line of argument found in this opinion is maintained,
The Kentucky opinion takes a different view, with which
we can not agree. We have not followed precisely either
of these casee, but have laid down our own views on the

questions presented, aided, however, greatly bv the reu-

soning of these enlightened courts:’
We hold, then, that the Act of the Legislature in ques-
tion, so far as it prohibite the citizen “either publicly or

a2 Privately to. carry.a dick, sword cane, Bpanish stiletta,.

belt or pocket pistel,” is constitutional, As to the pistol
i e
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~designated as a revolver, we hold this may or may not
~ be wuch & weapon as is adapted to the usual equipment
- of the soldier, or the use of which may render him more
. eficient as such, and therefore hold this to be a matter
‘to be settled by evidence as to what character of weapon
[187] is included in the designation “revolver.” We
know there is a pistol of that name which is not adapted
to the equipment of the soldier, yet we also know that the .
pistol known as the repeater is a soldier's weapon—skill
in the use of which will add to the eficiency of ihe soldier.
If such is the character of the weapon here designated, -
then the prohibition of the statute is too broad to be al- -
lowed to stand, consistently with the views herein ex.
preseed. It will be seen the statute forbide by its terms
the carrying of the weapon publicly er privately, without
regard to time or place, or circumstances, and in effect
is an absolute prohibition ageinst keeping such a weapon,
and not a regulation of the use of it. Under this stat.
ute, if @ man should carry such a weapon about his own
home, or on his own premises, or shounld take it from
his home to a gunsmith to be repaired, or return with it,
should take it from his room into the street to shoot a
rabid dog that threatened his child, he would be subject-
ed to the severe penalties of fine and imprisonment pre-,
scribed in the statote.* o TN e ST b R
“1In'a word, as we have said, the statute amounts fo a
prohibition to keep and use such weapon for any and all
purposes. It therefore, in this respect, violates the con.
stitutional right ‘to keep arms, and the incidental - right
to use them in the ordinary made of using such arms and
fu inoperative.
» * If the Legislature think proper, they may by a proper
law regulate the carrying of this weapon publiely or [188]
abroad, in euch a manner as may be deemed mest condu-
eive to the public peace, and the protection nnd mafety. ;
" oges Page v. Btate. Foat 184, In note, : s
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of the community from lawless violence. We only hold
that, as to this weapon, the prohibition is too broad to ‘be
sustained.*®

‘The question as to whether a man can defend himnelf
aginst an indictment for carrying arms ferbidden to be
carried by law, by showing that he carried them in self-
defense, or in antieipation of an attack of a dangerous
sharacter upon his person, is one of some Kttle difficulty.

The real question in such case, however, is not the
right of self-defense, as seems to be sapposed, (for that is
conceded by our law to its fullest extent,) but the right
to use weapons, or selest weapons for such defense, which
the law forbids him to keep or carry about his person.

If this plea could be allowed as to weapona thus forbid- *

den,’it would amount to a denial of the right of the Legis-
lature to prohibit the keeping of such weapons; for, if
he may lawfully use them in self-defense, he may certain-
ly provide them, and keep them, for such purpose; and
thus the plea of right of self-defense will draw with it,
necessarily, the right to keep and use everything for such

purpose, however pernicious to the gemeral iuterest or

peace or quiet of the community. Admitting the right

of self-defense in its broadest sense, still on sound prin- _

ciple every good citizen is bound to yield his preference

a8 to the means to be used, to the-demands of the pub- -

lic good; and where certain weapons are forbidden to be
kept or used by the law of the land, in order to the pre-
vention [188] of crime—a great public end—no man can
be permitted to disregard this general end, and demand of
the community the right, in order to gratify his whim or

willful desire to use a particular weapon in his particu.’
© lar self-defense. - The law gilows ample means of self-de-

fense, without the nee of the weapons whieh we have held
may be rightfully preseribed by this statute. The object
being to banish theu weapons from the mmnity by a.n
"~ *SerAct of 1871, ¢. W, '

Heiskell 8—8
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absolute prohibition for the prevention of crime, no man’s
particular safety, if such care could exist, ought to be
allowed to defeat this end. Mutual sacrifice of individunl
rights is the bond of all social organizations, and prompt
and willing obedience to all laws passed for the general
good, is not only the duty, but the highest interest of
every man in the land.

The principle we have laid down is sustained by a well
established rule of -the law of nations in the conduct of
war. While the general rule is, that one belligerent may
do his enemy all the injury he can, and for such purpose
may lawfully kill him, yet the use of poisoned weapons
is forbidden by the law of nations, on the ground that
higher erds are thereby subserved, and the rights of sov-
ereign belligerent nations even should be made subordi-
nate to these ends. Vattel Law of Nations, top p. 361.
So while the right of self-defense is one at all times to
be maintained, yet as to the means used to attain this
end, they must be subordinated te the higher claims of
the general good of the community,

We admit extreme cases may be put, where the rule
may work harehly, but this is the result of all general
rules; that they may work harshly sometimes in individ-
nal [190] cases. By our system, however, allowing the
Attorney General to enter nolle prosequi, with the assent

--of the Court, there is but.little .danger of the law-being

enforced in any such cases to the detriment of any one;
and if such case should occur, an application to Execu-
tive clemency may fairly be assumed as the remedy pro-
vided by the Constitution to meet all such exigencies.

In the case of The 8tate v. Andrews, one of the cases now
under investigation, it is stated in bill of excepuons,
" that “a ‘plea of sell-defense” waa flled, demurred to, and
demurrer overruled. We can not notice the action of the

~ pourt on this question, as the plea is not set out so that we . -

. ecan gee ite allecations and judge of their merits.
' ) 163
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It is proposed, however, to prove, “that there was a set
of men in the neighborhood of defendant during the time
he had carried his pistol, and before, seeking the life of
defendant.” This testimoney was objected to, and objection
sustained by the court. We can not see from this state-
ment that the court erred, as the character of the weapon
is nowhere shown; and it may have been such a weapon,
as we have held above, to have been properly forbidden to
be carried at all. If go, then it was no defense to the in-
dictment,

The proof, howerer, showed that he had been in the hab-
it of carrying a pisto] since the war. In such a case, he
could not claim that he was really in peril of life or limb
or great bodily harm, so imminent as to present any ele-
ment of self-defense in justification of his carrying his pis-
tol.

The law of the land gave him ample protection, if he had
chosen to seek its aid by authorizing, on proper applica-
tion, [181] the arrest of the parties, and sureties to keep
the peace, or confinement in prison, to prevent the threat-
ened injury, No court can assume that the law, in such
case, would be powerless to give the needed protection.
And we hold, that it is not only the highest duty of all,
to submit to the law, and seek its protection, thus doing
reverence to its mandates, but that this involves no hu-
miliation, nor element of cowardice. On the contrary, it
marke the highest moral courage to do right,notwithstand-
ing passion and pride may urge us to the contrary course.
He who subordinates his pride and his passions to the high

beherts of social duty, has shown himself as possessing

the highest attribute of a noble manhood, sacrifice of self
and pride, for the public good, in obedience to law.

In this view of the case, the question of what circum-
stances will justify a party in carrying arms, such as the
Constitntion permits him to keep, in legitimate melf-de-
fense, is hardly fairly before us. We may say, that the
183
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_clause of the Constitution authorizing the Legislature to
~ regulate the wearing of arms with a view to prevent crime,
~ ‘could scarcely be construed to authorize the Legislature
" to prohibit such wearing, where it was clearly shown they
were worn bona fide to ward off or meet imminent and
threatened danger to life or limb, or great bodily harm,
circumstances essential to make out a case of self-defense.
It might well be maintained they were mot worn under
guch circumstances in order to crime, or that such purpose
existed, or that the wearing under the circomstances indi-
cated, of a weapon that might lawfully be kept, had any
direct tendency to produce [192] crime. On the contrary,
the purpose wonld be to prevent the commission of crime
on the part of another. .

* If the party is protected in the keeping and use of such
arms as we have indicated, only to be restrained by such
regulations as may be enacted by the Legislature, with -
a view to prevent erime, it wounld seem that the use of such
2 weapon for defense of the person when in actual peril,
the end being a lawful one, ought not, upon any pound prin.
ciple, to subject a party to punishment. However, when
the Legislature shall enact a law re lating the wearing °
of weapons constitutionally allowed to be kept and used, 1
a8 held in this opinion, the question may be presented fair-
Iy, and can be decided.... - .- i P
There was a motion to quash the indictment in ‘each .
one of these cases, which was overruled. The indietment
in each case only charges that the parties carried a-pis-
tol, without epecifying the character of the weapon, wheth-
er belt or pocket pistol, or revolver. “This was too in-
_ definite a charge on such a statute, however literally it
might be coustrued.” There Should ‘be sdcli specificationa” -
in the indictment as will enable the court to see that the
weapon forbidded by the statute has been worn, ard to
“-4nform the defendant of the eharacter.of weapon for the ...
earrying of which be is to be held to answer :
104
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For this error the cases will be reversed; the indictments
quashed, and remanded to the Oireuit Courts to be fur-
ther proceeded in. _ :
Nicholson 0. J., and Deaderick, J., concurred in [183] the
general views of the opinion, Sneed, J., dissented from
80 much of the opinion as questioned the right of the Leg-
islature to prohibit the wearing of arms -of any descrip-

tion, or sought to limit the operation of the act of 1870. .

" Nelson, J - delivered the following opinion;

Concurring, as I do, in much of the reasoning of the ma-
jority of the Court, and belleving that the objeot of the
Legislature, in passing the act of 1870, was to promote the
public peace, I am, nevertheless constrained by a sense of
duty to observe, that, in_my opinion, that statute s in vio-
lation of one of the most sacred rights known to the Con-
stitution. Ever since the opinions were promulgated, it
has been my deliberate conviction that the exposition of
the Oonstitution by Judge Robert Whyte, in Bimpson v.
The Btate, § Yerg., 860, was much more oorreoct than that
of Judge Green in Aymette v. The Btate, 2 Hum., 158.
The expression in the case last named, that the citizens do

- 1t nead for the nnrpore of renelline encropehments ynon -, ., -
. their rights, “the use of those weapons which are usually

ewployed in private bLroils, und ure eMeient only iu the

. hands of the robber and assassin,” fs, in my view, an unwar.

rantable aspersion upon the conduct of many honorable
men were well justified in nsing them in self-defense,
Ibid, 168. The provision cuntained in the declaration of

- rights fo the Constitutionof 1884; that “that the free white

men of this Btate have a right to keep and bear arms for
their common defense,” {s not restricted to public defense,

such Kaan +he intention, the definite article “the.,” would
would have been employed, instead of the personal pro-
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James Andrews v. The State, &c.

noun “their,” which is used in a personal sense, and was in-
tended to convey the idea of a right belonging equally to
more than one, general in its nature, and universally ap-
plicable to all the citizens. The word “bear” was not used
alone in the military sense of carrying arms, but in the
popular sense of wearing them in war or in peace. The
word “arms,” means “instruments or weapons of offense
or defense,” and is not restricted, by any meane, to publio
warfare.

The declaration of rights, section 28, in the Constitution
of 1870, omits the words “free white men,” and contains
an additional provision, which should be construed in con-
nection with the previous decisions of this court, the con-
flict in which was well known to the framers of that instru-
ment. After declaring “that the citizens of this Btate
have a right to keep and to bear drms for their common de-
fense,” it is added: “But the Legislature shall have pow-
er, by law, to regulate the wearing of arms with a view
to prevent crime.” The word “bear” was manifestly em-
ployed in the Constitution of 1870, to convey the idea of
earrying arms either for public or private defense; other-
wise, It was unnecessary to add the provision that the Leg-"
islature shall have power “to .regulste the wearing of arms
with the view to prevent crime.” The habit, or custom,
intended to be regulated, was not that of bearing arms fit
only to be used in war, -and which, from the publicity with
whieh such arms are carried, needed but little, if any, regu-
lation. It was well known to the Convention, that [185]

& very large number of citizens had become acmstnmed,l
during tke late civil war, to carry pistols and other we:a\p-l
ons not ordinarily need in warfare, and had retained this!

wounds, as.-well as frequent homicideu. were the rplult o!
its universal prevalence; and the object of eonferring ex-
prm power to regnlate the mode of wearing them, wnl'
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islature, by declaring that such arms should be worn pub-
licly and not secretly upon the person, might prevent those
crimes which are often committed by armed men In tak-
ing the lives of their unarmed adversaries. To “regulate”
does not mean to destroy, but “to adjust by rule,” “to put
in good order,” to produce uniformity of motion or of ac-
tion; and, under this provision, there can be no question
that, while the Legislature has no power to prohibit the
wearing of arms, it has the right to declare that, if worn
upon the person, they shall be worn in a public manner.

The act of 1870, instead of regulating, prohibits the wecar- 4
ing of arms, and is, therefore, in my opinion, unconstitu.’

tional and void.

In Bliss v. Commonwealth, 2 Lit., 90, the statute to pre-
vent persons wearing concealed arms, was held unconsti-
tutional, as infringing the right of the people to bear arms
in defense of themselves and the Btate: 8ee Cooley Const.
Lim., 850; Cockram v. The Btate, 24 Texas, 401. The words
“ip defense of themselves and the Btate,” are equivalent to
the words “for their common defense,” and but for the
power to regulate, ingrafted upon the Constitution of 1870,
should be interpreted here as they [188] were in Kentncky:
“The words ‘rules and regulations,’ in the Constitution of
the United States, are usually employed in the Constitn-

tion in speaking of some ‘particular specified -power,” which

it means to confer on the government, and not, as we have
seen, when granting general powers of legislation: as, to
make rules for the government and regulation of the land
and naval forces; to ‘regulate’ commerce;.to establish an
uniform rule of nnturalization; to coin money and ‘regm-

..late’- the valne thereof. .Juo all these, g8 in respect to the

Territories, the words are used in a restricted sense:” Pas-
chal’s Anno. Const., 238; Bcott v. SBandford, 19 How,, 837;

2 Rtory’s Const., 3d ed., 196, 213." :
" Neither the old nor the new ‘Constitution t-omfprs the;"_-’

right to keep, or to bear, or to wear arms, for the purpose
- 167
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~-of aggression. The right exists only for, the purpose of

_@efense; and this is -a right which no constitutional pro-

'_rilion or legislative enactment can destroy. The right to

~ the enjoyment of life is one of the “Iinalienable rights”
~“with which the Declaration of Independence declares that

~all men are endowed by their Creator. And one of the
most classical and elegant of all legal commentators de-
elared, in regand to the great riglat of self- defense, that the
law, in this case, respects the passions of the human mind,

~__ and (when external violence is offered to &8 man himself, or
‘g to

those to whom he bears & near connection,) makes it law-
in him to do himeelf that immediate justice to which he
il prompted by nature, and which no prudential motives

ture process of. the law is by no means an adequate rem-
edy for injuries accompanied with [107] force, since it is
impossible to say to what wanton lengths of rapine or
eruelty outrages of this sort might be carried, unless it
were permitted a man, immediately, to oppose one violence
with another. Belf-defense, therefore, as it is justly call
ed the primary law of nature, 8o it is not, neither can it be,

84, m. In accordance with this view, 1 hold that when a
man is really and truly endangered by a lawless assault,
« . amd-the flerceness of the attack is such-as to require im.
mediate resistance in order to save his own life, he may
defend himself with any weapon whatever, whether seized
in the heat of the conflict, or carried for the purpose of
self-defense. He is not bound to humiliate or, perchance,
to perjure himself, in the slow and often inefféctual process
of “swecaring the peace,” or to encourage the onslaught of

laudsble and -honorable in itself, is eften ?erverted by .
168

at

are strong enough to restrain. It considers that the fu- -

in fact, taken away by the law of society;” 8 Black. Com., -

= +- - “hinadversary dy an acknowledgment of timidity or coward."*
foe. It is deeply to be regretted that any peaceful citizen
should be placed in a condition making it necessary for him _

ﬁ__', go garry arms for his own protectm .ang that a pugpgsg, i
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“lewd fellows of the baser sort” to purposes of mu-
sination or revenge. But some of the most important el-
ements in nature, such, for exumple, as fire and water, may
be so misused and perverted. Yet we do not prohibit or *
destroy their use. 'We endeavor only to regulate it.

In the purer and better days of the Republic, “a well-
regulated militia was regarded as necessary to the secur-
ity of a free state;” and it was declared in the first amend-
ment to our Nationa] Constitution, that “the [188] right
of the people to keep and to bear arms should not.be in-
fringed.”

8o, “by the Anglo-8axon laws, or rather by one of the
primary and indispensable conditions of political society,
every freeholder, if not every freeman, was bound to de-
fend his country against hostile invasion;” and by the stat:
ate of Winchester, 18 Edw. 1., every man between the ageni

Norz. - Kwoxviire, Nov. 4, 1871
" paomAs Pack v. THE BTATE

Carrymvo Amus. Act of 1870 construed. It is mot every removal of &
pistol or other weapon from place to place, that constitutes a
“carrying” within the meaning of the ac of 1870, ¢. 13, which
prohiblts carrying arms. To consr.ltute the offense, the weapons
mu:t be carried as “arms.”

LR ’ s, ;S o Fe

et e T—
FROM ENOX, -
Criminal Court, May Term, 1871, M. L, Hawx, J., presiding.
Proeses, for the plaintiff in error. insisted, that under the Const!
tution the citizen was protected in an unlimited right to carry all!

kinds of arms without reference to size or quality,and bad the right,
to kesp and to bear arms at all times; the Legislature having t.he

.of 1870 takes from the citizen the right to familiarize himself 'm,
the use of the arms of the smaller class, and so infringes the Con-
stitution. _ 4

“Attormey . Goneul. Emmlnr the State, m;md that urrrln;“..é..- PRI
Weapoha GATrying srms; means going armed. To curry,. bas' IARY . . . eie e
16y
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of 15 and 60 was to be assessed and sworn to keep armor
according to the value of his lands and goods: for 15
pounds and upward in rent, or 40 marks in goods, a haun-
berk, an iron breast-plate, a sword, a knife and a horse;
for smaller property, less extensive [188] arms. Bee Hal-
lam’s Cons. Hist., 811, These laws were subsenuently re-
pealed or modified in the interests of despotic power. And
Mr. Tucker, in his notes to Blackstone, says that “whoever
examines the forest and game laws in the British Code,
will readily perceive that the right of keeping arms is tak-
en away from the people of England.” See 1 Shursw.

Benses; to carry a scar, to carry a tune; to carry a loan, The word
iz not happily selected; but the objection i= not, that it does mot
bear the exact meaning the Legislature intended to convey, but that
it has other tmeanings, tending to confuse. A man may CATTY A
wheelbarrow load of pietols to a shop; may carry them for repalr, as
merchandise; may carry in bundles, or boxes, or baskets; may

carry pistols hunting, or to a gallery or tree to practice. In none of

these cases would "he be carrying them In the sense of the law. The
law so construed, does not infringe the right to keep arms, or prac-
tice with them, or bear them for the common defense. Where a law
acmits of & constructlon consistent with the Constitution, it must be
8o construed: Bristoe v. Evans, 2 Tenn., 841, 345; Bank of State v.
Cooper, 2 Yer., 696, 628; Townsend v. Shipp, Cooke, 234) 301: L. & N,
Rallroad Co. v. Davidson Co., 1 Sneed, 637, 671; Fisher v, Dabbs, 6
Yer., 119, 135,

“Common- defense,” In the Constitution, has one of two senses. It
can not have both. It elther means defense as a community, or the
fndlvidua) defense of each man commonly, or on ordinary occasions.
Now we know that it was Intended to embrace the idea of genera)
defense; it can not, therefore, mean the other, unless 1t be used i a
double sense, in two opposite and distinct senses. The beating of
arms, then, Is only protected on the occaslons and when used i a
manner appropriate to the publlc defense, as a citizen smoldier. To
keep for that purpose, necessarily inciudes the right to keep at all
times and under all circumstances; but to bear for that use, means to
bear on such occaslions, at such times, and In such manner, as may
be appropriate to that end. Not to wear weapons. It must mean
after the fashion of a-soldier, not after the manner of a’cut-thro

NionoLson, C. J., delivered the opinlon of the Court '
1
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Black., 143. A jealous concern for public liberty and per-
sonal security animated our patriotic ancestors to encour-
age the use of arms. It was once the policy, too, of our
State Govermment to foster a martial spirit .among the
people, and to train them to the use of arms, not only for
the purpose of [200] national defense, but also in cases
of necessity, for the defense of their own persons. The
tendency now appears to be the other way, and passive obe-
dience and slavish submission to wrong and outrage would
geem to be the growing spirit of the times. While “shoot-
ing matches” were once encouraged by the Legislature, as

Page was indicted for carrying a belt pistol, a pocket and revolver.
Upon his trial, on the plea of not gullty, he was convicted, fined and
gentenced to imprisonment. He has appealed te this Court. It ap-
pears from the evidence in the bill of exceptions, that Page was seen
coming from his home along the big road, about a mile distant from
hia house, carrying in his hand, swinging by hls side, a plstol called
A revolver, about elght inches long, but that it was not such weapon
ac {8 used as & weapon of war. He was not on a journey, nor was
he & public officer, No other Instance of his carrying a plstol Is
proven. He approached prosecutor, presented the pistol and threat-
ened to shoot him. Was this such a carrylng of a weapon as is pro-
hibited by the act of 1870, c. 137 Shankland, 95. | The evidence tully
ertablishes the fact, that the piatol carried by Bage was not an arm
for war purposes; and therefore, under the ruling of this Court in the

case of Andrews v. The State, decided at Jackson, It wis a weapon, '

the carrying of which the Legislature could constitutionally pro-
hibit, But the question here is, what {s the meaning interied by the
Legielature to be conveyed by the word “carry?” It will be observed,
that the prohibitory clause of the Constitution uses the words, “keep
and bear arms,” & The Leglslature has avolded usihg this lang-
uage, but has used a word, which, as connected with weapons, con-

, veys the ldaa of "wca.rlnx weapons,"” or “going armed.” When we
" use the expraulon, ‘“he éarrles drins,” we rhean “he goes drmed* of

*“he wears arms.” This !s manifestly the eense {n which the word
was used by the Legislature, and we know of no other elngle word
which eould more clearly convey the meaning Intended to be con-

" véyed, than the wo¥d “c.l.rr: * Int'this senke, Page whs ndt litérally -
carrylng a forbldden weapon, but he was “earr¥ing” It. 'that {4, “be’

was golng armed,” contrary to the true meaning of the statute.
' LI \ )
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& proper method of accustoming the eltivens to the nse
of arms, the timid course of existing legislation is to make
‘the peace warrant the only potent weapon of defense. and
. to teach the people to “have peace” upon any terms, no

* matter how degrading. -

- [801] Regretting, as I do, that the nobler objects of bear-
jng and wearing arms are too often and too horribly pervert-
ed, I ean not approve legislation which seems to foster and -
enceurage & craven spirit on the part of those who are dis-
‘posed to obey the laws, and leaves them to the tender mer-
cies of those who set all law at defiance. '

| concur in the foregoing dunentlng opinion.
9 : . Turney, J.

It will be ebserved, that the interpretation which we give to the
word “carry,” mests and carries out the manifest purposes of the :
Legisiature, which was, not only to make criminal the habitual car
rying or wearing of dirks, sword-canes, Spanish stilettos, belt or
pocket plstols, of revolvers, but, also, to make crimimal a single act
of wearing or carrying one of these weapons, when it is so worn, or
carried, with the intent of thus going armed.

But we are far from understanding the Legislature ag Intending to
make svery act of camrying one of these weapons criminal. Under
the constitution, every man has a right to own and kbep these weap-
ons, nor is this right interfered with by the prohibition against
“earrylng” them, in the sense in which the Legislature uses the

“-word. . To . constitute the carrying criminal; the intant with which
it is carried must e that of golng armed, or being armed, or wear-
ing 1t for the purpose of belng armed. In the case before ns, the in.
tent with which Page was carrying his pisto]l was fully developed.
He was carrying It that he might be armed, as was showa by his
threatened assault upon the prosecutor. It would probably-be dif-
cult to epumerate all the instances in which one of these weapons
ceuld be carried innocently, and without eriminality, It is suficlent

g here to say, that, without -the intent ‘or purpose of being or going:

+  armed, the offense described In this statute can not be committed.
We think the facts proven, in the case before us, bring the plaintift

} in errer within the offense defined in the statuts, and that his com-

i) et gfotion: was fully warranted by .the evidemes.. . . Lo L oau
g “The julgment is afrmed. - T .
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